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Memorandum  of  January  4,  1995 

Delegation  of  Authority  Under  Section  527(h)  of  the  Foreign 
Relations  Authorization  Act,  Fiscal  Years  1994  and  1995 


Memorandum  for  the  Secretary  of  the  Treasury 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  301  of  title  3, 
United  States  Code,  I  hereby  delegate  to  the  Secretary  of  the  Treasury  the 
functions  under  section  527(b)  of  the  Foreign  Relations  Authorization  Act, 
Fiscal  Years  1994  and  1995  (Public  Law  103-236). 

Any  reference  in  this  memorandum  to  any  Act,  order,  determination,  or 
delegation  of  authority  shall  be  deemed  to  be  a  reference  to  such  Act, 
order,  determination,  or  delegation  of  authority  as  amended. 

The  functions  delegated  by  this  memorandum  may  be  redelegated  within 
the  Department  of  the  Treasury. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register 


THE  WHITE  HOUSE, 
Washington,  January  4,  1995. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831  and  842 
RIN  3206-AF67 

Law  Enforcement  Officers  and 
Firefighters 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 


who  have  completed  20  years  of  Federal 
civilian  service  as  a  law  enforcement 
officer  or  firefighter  Prior  to  publication 
of  the  interim  regulations,  OPM  retained 
sole  authority  to  determine  whether 
service  met  the  retirement  law’s 
definitions  of  law  enforcement  officer  or 
firefighter  [5  U.S.C.  §8331(20)  and  5 
U,S.C.  §  8331(21),  respectively),  and 
therefore  qualified  for  special  retirement 
benefits.  The  interim  regulations 
authorized  heads  of  employing  agencies, 
subject  to  OPM  oversight,  to  decide 
which  of  their  CSRS  employees  qualify 
for  law  enforcement  officer  or  firefighter 
coverage  in  the  same  manner  as  those 
determinations  had  previously  been 
made  for  law  enforcement  officers  and 
firefighters  under  FERS.  (See  subpart  H 
of  5  CFR  part  842.) 

The  interim  rules  were  intended  to 
make  substantive  changes  only  with 
regard  to  the  delegation  of  authority  to 
make  coverage  determinations  (with 
OPM  retaining  an  oversight  role);  the 
criteria  for  making  coverage 
determinations  were  not  changed.  We 
received  several  comments  on  the 
interim  regulations  and  they  are 
addressed  below  We  have  not 
addressed  the  many  comments  we 
received  that  were  aimed  at  substantive 
benefit  and  procedural  provisions 
outside  the  scope  of  the  interim 
regulations.  Two  comments  also 
revealed  the  need  for  nonsubstantive 
changes  to  the  interim  r^ulations,  and 
these  changes,  which  have  been 
incorporated  into  the  final  rules,  are 
explained  below 

One  commenter  stated  that  the  level 
of  delegation  to  agency  heads  is  too 
high.  The  interim  regulations,  in 
§831.902,  allow  limited  redelegation  of 
the  coverage-approval  authority  to  the 
designated  representative  of  an 
executive  department  head.  1  he 
representative  must  be  a  department 
headquarters-level  official  who  reports 
directly  to  the  executive  department 
head  and  must  be  the  sole  such 
representative  for  the  entire  department. 
The  level  of  delegation  reflects  the  high, 
on-going  cost  of  the  special  benefits  and 
the  need  for  department-wide 
consistency  in  making  these 
determinations.  It  has  come  to  our 
attention,  however,  that  the  requirement 
that  the  representative  be  an  official 
who  reports  directly  to  the  department 
head  is  unnecessarily  restrictive  in  a 
situation  where  the  appropriate 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
rules  amending  the  regulations  covering 
special  retirement  provisions  for  law 
enforcement  officers  and  firefighters 
employed  under  the  Qvil  Service 
Retirement  System  (CSRS).  These 
changes,  and  conforming  changes  under 
the  Federal  Employees  Retirement 
System  (FERS),  are  intended  to  improve 
efficiency  by  delegating  to  the 
employing  agencies  responsibility  for 
deciding  who  is  entitled  to  coverage 
under  the  special  retirement  provisions. 
EFFECTIVE  DATE:  Febniary  16, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  E.  Landers  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  On 
December  7, 1993,  OPM  published  (at 
58  FR  64366)  interim  regulations  and  . 
requested  comments  concerning  the 
delegation  to  employing  agencies  of  the 
Office  of  Personnel  Management’s 
(OPM)  authority  to  make  determinations 
of  eligibility  for  law  enforcement  officer 
and  firefighter  retirement  coverage.  The 
delegation  of  authority  firom  OPM  to 
agency  heads  will  streamline  the 
processing  of  law  enforcement  officer 
and  firefighter  coverage  determinations, 
and  place  responsibility  for  those 
determinations  with  the  employing 
agencies  that  have  the  most  direct 
personnel  management  interest  in  them. 

Section  8336(c)  of  title  5,  U.S.  Code, 
authorizes  immediate  retirement 
benefits  at  age  50  for  Federal  employees 


representative,  who  has  department¬ 
wide  responsibility,  does  not  report 
directly  to  the  department  head,  but 
rather  to  the  deputy  department  head 
Accordingly,  we  are  amending  this 
provision  to  allow  the  department  head 
to  designate  as  his  or  her  representative 
for  this  purpose  an  official  who  reports 
directly  to  the  deputy  department  head 
The  existing  requirement  that  the 
representative  be  a  department 
headquarters-level  official  who  is  the 
sole  such  representative  for  the  entire 
department  is  unchanged.  We  are 
m^ing  a  similar  amendment  to  the 
FERS  regulations. 

We  have  also  made  an  editorial 
change  in  the  definition  of  agency  heiuJ 
in  §  831.902,  deleting  in  the  second 
sentence  the  unnecessary  phrase  for 
provisions  deaJing  with  law  enforcement 
officers  and  firef inters 

Another  commenter  pointed  out  an 
inconsistency  between  the  interim 
regulations  and  the  FERS  rules 
regarding  the  level  of  authority  to  issue 
denials  of  requests  for  special  benefits 
coverage.  To  remedy  this  inconsistency 
§  831.910  is  being  amended  to  conform 
to  the  FERS  rule.  An  agency’s  final 
denial  of  coverage  to  an  individual  is 
appealable  to  the  Merit  Systems 
Protection  Board,  but  authority  i‘>  is.sue 
the  denial  is  not  subject  to  the 
restriction  on  redelegations  discusseil 
above,  and  may  be  issued  at  any  level 
considered  appropriate  by  the 
employing  agency 

A  number  of  individual  commer#ters 
asked  that  we  impose  a  time  limit  on 
agencies  to  make  coverage 
determinations.  The  purpose  of  these 
regulations  is  to  allow  agencies  to  make 
their  determinations  as  efficiently  as 
possible  without  having  to  seek  an 
additional  approval  by  OPM  Therefore, 
we  believe  that  the  final  determinations 
should  take  less  time  However,  OPM 
does  not  generally  place  time  limits  on 
internal  decision-making  by  agencies — 
we  cannot  control  the  agencies’ 
resources  or  workload — and  we  do  not 
consider  it  to  be  administratively 
feasible  to  do  so  with  respect  to  agent  y 
actions  under  this  delegated  authority 

Other  commenters,  who  agreed  with 
OPM’s  decision  to  delegate  the  authority 
to  make  these  determinations,  staled 
that  agencies  should  re-open  requests 
for  special  benefits  coverage  that  Ol’M 
denied — and  the  employee  had  not 
appealed — before  publication  of  the 
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interim  regulations.  The  interim 
regulations  allow  agencies  to  re-open  a 
claim  only  if  the  agency  head 
determines  that  new  and  material 
evidence  is  available  that,  despite  due 
diligence,  was  not  available  before  the 
decision  was  issued.  Therefore,  if  an 
employee  has  new,  previously 
unavailable  evidence  bearing  on  his  or 
her  case,  the  employee  should  address 
the  matter  to  the  agency  where  the  . 
service  was  performed.  However,  the 
interim  regulations  made  no  substantive 
change  in  the  criteria  that  must  be  used 
to  evaluate  claims,  and  we  therefore 
believe  that  the  delegation  of  authority 
to  agencies  does  not  justify  re-opening 
denials  of  coverage  that  the  individual 
did  not  appeal  within  the  time  limits 
established  by  the  Merit  Systems 
Protection  Board 

Other  commenters  suggested 
eliminating  or  limiting  OPM’s  oversight 
role.  Oversight  under  these 
regulations — like  the  delegation  of 
authority  itself — is  designed  to  parallel 
the  oversight  role  given  to  OPM  imder 
the  FERS  regulations  since  1987  We 
believe  that  oversight  of  a  delegatee’s 
use  of  an  authority  is  an  inherent 
element  in  the  process  of  delegation, 
which  necessarily  assumes  that  the 
delegation  can  be  withdrawn  in  the 
event  that  the  authority  is  misapplied. 

Another  commenter  suggested  that 
OPM  rescind  its  regulations  altogether 
and  allow  each  imit  of  the  Government 
to  interpret  the  special  benefits  statute. 
However,  section  8347(a)  of  title  5, 
United  States  Code,  requires  OPM  to 
prescribe  regulations  that  are  necessary 
and  proper  to  carry  out  the  Civil  Service 
Retirement  law  This  commenter 
suggested  that,  after  rescinding  its 
regulations,  OPM  should  then  be 
responsible  for  monitoring  each 
agency’s  compliance  with  the  statute. 
However,  the  existing  regulations  set 
out  OPM’s  interpretation  of  the  statute 
and  provide  minimal  Government-wide 
procedures.  Therefore,  if  OPM  is  to 
continue  to  monitor  the  agencies’ 
implementation  of  the  law,  we  believe 
our  interpretation  of  the  law,  emd 
minimal  implementing  procedures, 
should  be  set  out  in  uniform,  published 
form  in  the  Code  of  Federal  Regulations, 
which  is  open  to  both  agencies  and 
affected  employees,  as  well  as  the 
general  public. 

The  same  commenter  asked  for 
clarification  about  claims  for  special 
benefits  coverage  filed  before  October  1, 
1989,  because  claims  filed  after  that  date 
are  subject  to  a  limitation  except  in  the 
case  of  an  individual  who  shows  good 
cause  for  a  late  request,  the  employing 
agency  will  not  consider  service 
performed  more  than  1  year  before  the 


individual’s  request  is  received.  Old 
claims,  those  filed  before  October  1, 

1989,  are  not  subject  to  this  limitation. 

Another  commenter  suggested  that 
the  regulations  allow  for  blanket 
determinations  that  a  position  is  a  law 
enforcement  officer  position.  The 
regulations  do  this  in  §§  831  903  and 
831.904.  The  commenter  also  suggested 
that  the  regulations  allow  a  group  of 
employees,  through  a  representative,  to 
request  a  blanket  approval  of  their 
position  and  that  a  denial  of  the  request 
should  be  appealable  to  the  Merit 
Systems  Protection  Board.  The  interim 
regulations  basically  adopted  the  FERS 
approach  to  individual  rights  where  an 
agency  determines  that  the  official 
position  description  does  not  show  that 
the  position  satisfies  the  definition  of 
law  enforcement  officer  or  firefighter  In 
this  case,  any  individual  may  request 
the  employing  agency  to  review  his  or 
her  qctual  primary  duties  to  determine 
whether  they  meet  the  definition.  The 
employee  may  appeal  a  denial  to  the 
Merit  Systems  Protection  Board.  We 
believe  that  this  system  adequately 
protects  individual  rights,  whereas 
blanket  determinations  based  on  actual 
duties  of  individuals  would  not  be 
conducive  to  a  full  review  of  each 
individual  employee’s  actual  duties 
where  the  position  description  is 
claimed  to  be  inaccurate.  If  one  or  more 
employees  believe  that  their  position 
description  (for  which  the  employing 
agency  or  OPM  has  denied  coverage)  is 
accurate,  but  that  it  should  be 
considered  to  meet  the  definition  of  law 
enforcement  officer  or  firefighter,  we 
believe  that  the  administrative  approach 
should  be  determined  by  the  employing 
agency  head,  depending  on  the 
circumstances,  to  provide  for  efficient 
administration  without  sacrificing 
individual  rights  to  review  of  an  agency 
decision  that  denies  special  benefits 
coverage. 

This  commenter  also  suggested  that 
OPM’s  oversight  authority  should  be 
limited  so  as  to  make  any  reversal  of  a 
coverage  approval  determination 
prospective  only.  Under  a  statutory 
benefits  program,  such  as  the  CSRS,  the 
right  to  benefits  flows  ft-om  an 
individual’s  meeting  the  statutory 
criteria  for  benefits.  Therefore,  OPM  is 
not  limited  to  prospective-only 
corrections  of  coverage  approval  errors, 
just  as  corrections  of  coverage  denial 
errors  are  not  prospective  only,  subject  • 
to  certain  limits  that  require  individuals 
to  make  timely  claims.  In  any  event,  if 
•OPM  were  limited  to  prospective-only 
denials  of  coverage  in  its  exercise  of 
oversight,  the  result  would  in  most 
cases  be  harmful  to  the  employees 
involved,  because  the  statute  does  not 


provide  special  benefits  unless  the 
employee  completes  20  years  of  special- 
category  service.  If,  as  suggested,  a 
correction  to  show  that  an  employee 
was  not  a  firefighter,  for  example,  could 
be  effected  prospectively  only,  the 
employee  would  be  considered  a 
firefighter  for  past  service  for  which  he 
or  she  would  have  been  subject  to  the 
additional  salary  withholding,  but  by 
law  would  not  qualify  for  a  refund  of 
that  additional  amount,  even  if  he  or  she 
had  completed  less  than  20  years  of 
service  and  therefore  qualified  for  no 
additional  benefits  as  a  firefighter. 

The  same  commenter  also  suggested 
that  we  amend  the  regulations  to 
establish  that,  in  exercising  oversight, 
OPM  will  accept  additional  evidence 
fspm  the  employee  and  his  or  her 
collective  bargaining  representative.  The 
regulations  require  each  agency  to 
establish  a  file  on  each  coverage 
determination,  which  must  include  all 
background  material  used  in  making  the 
determination.  See  §  831.911(b).  This 
file  is  the  subject  of  OPM’s  oversight 
and  we  do  not  see  any  need  for 
additional  evidence  for  OPM  to  use  in 
determining  whether  the  file  adequately 
documents  that  the  decision  made  by 
the  employing  agency  was  correct.  If 
OPM  makes  a  decision,  or  instructs  the 
employing  agency  head  to  issue  a  new 
decision  affecting  an  individual’s  rights 
under  the  CSRS  or  FERS,  that  decision 
would  be  subject  to  de  novo  review  by 
the  Merit  Systems  Protection  Board. 

Another  commenter  correctly  pointed 
out  that  §  831.907(c)  of  the  interim 
regulations,  and  §  842.805(d)  of  the 
FERS  regulations,  should  not  bar  an 
employing  agency  from  paying  interest 
in  cases  involving  overwithholding  of 
salary.  When  an  employing  agency  finds 
that  it  has  erroneously  withheld  from  an 
employee’s  salary  the  additional  1/2 
percent  of  basic  pay  required  for  law 
enforcement  officers  and  firefighters,  the 
agency  must  retroactively  correct  its 
records  and  refund  the  erroneous 
withholdings  to  the  individual.  The 
interim  regulations  stated  that  the 
refund  is  to  be  paid  without  interest. 
However,  the  Back  Pay  Act  provides 
authority  (see  subpart  H  of  part  550  of 
title  5,  Code  of  Federal  Regulations)  for 
the  employing  agency  to  pay  interest  on 
the  erroneous  withholdings  under 
certain  circumstances  Accordingly,  the 
restriction  on  interest  payments  by 
employing  agencies  stated  in 
§  831  907(c)  and  §  842.805(d)  is  being 
eliminated.  These  paragraphs  have  also 
been  rewritten  to  clarify  that  the 
employing  agency  or  former  employing 
agency  is  responsible  for  refunding  the 
erroneous  additional  withholding.  In 
the  case  of  a  refund  of  the  erroneous 
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additional  1/2  percent  of  salary  that  was 
included  in  the  computation  of  a 
deposit  or  redeposit  to  the  retirement 
fund — for  nondeduction  or  refunded 
service,  respectively — 0PM  has  no 
authority  to  add  interest. 

Waiver  of  General  Notice  of  Proposed 
Rulemaidng 

Under  section  553(b)(3)(B)  of  title  5, 
United  States  Code,  I  find  that  good 
cause  exists  for  waiving  the  general 
notice  of  proposed  rulemaking  for  the 
changes  to  5  CFR  part  842.  These 
changes  conform  to  the  changes  we  are 
making  to  part  831  The  notice  of 
interim  rulemaking  in  part  831  stated 
that  the  changes  were  designed  to 
conform  the  delegation  of  authority 
under  CSRS  (part  831)  to  the  delegation 
under  FERS  (part  842)  and  the  changes 
we  are  now  making  to  part  842  will 
accomplish  that  purpose.  Another 
notice  of  rulemaidng  is  unnecessary, 
because  we  have  already  requested 
comments  on  the  underlying  issue  as  - 
part  of  this  rulemaking. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  employees  and  agencies  and 
retirement  payments  to  retired 
Government  employees  and  their 
survivors. 

List  of  Subjects  in  5  CFR  Parts  831  and 
842 

Administrative  practice  and 
procedure.  Air  traffic  controllers. 
Alimony,  Claims,  Disability  benefits. 
Firefighters,  Government  employees, 
Income  taxes.  Intergovernmental 
relations.  Law  enforcement  officers. 
Pensions,  Reporting  and  recordkeeping, 
Retirement. 

U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director 

■  Accordingly,  OPM  is  adopting  its 
interim  regulations  under  5  CFR  part 
831  published  at  58  FR  64366  on 
December  7, 1993,  as  final  with  the 
following  changes,  and  is  amending  5 
CFR  part  842,  as  follows: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  part  831 
of  title  5,  United  States  Code,  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  8347;  §831  102  also 
issued  under  5  U.S.C.  8334;  §831  106  also 
issued  under  5  U.S.C.  552a;  §831  108  also 
issued  under  5  U.S.C.  8336(d)(2); 

§  831  201(b)(6)  also  issued  under  5  U.S.C 
7701(b)(2);  §831.204  also  issued  under 


section  7202(m)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pub.  L.  105-508, 
104  Stat.  1388-339;  §831  303  also  issued 
under  5  U.S.C.  8334(d)(2):  §831  502  also 
issued  under  5  U.S.C.  8337,  §831  502  also 
issued  under  section  1(3),  E.O  11228,  3  CFR 
1964-1965  Comp.;  §831  621  also  issued 
under  section  201(d)  of  the  Federal 
Employees  Benefits  Improvement  Act  of 
1986,  Pub.  L.  99-251, 100  Stat  23,  subpart 
S  also  issued  under  5  U.S.C.  8345(k);  subpart 
V  also  issued  under  5  U.S.C.  8343a  and 
section  6001  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  Pub.  L.  100-203, 
101  Stat.  1330-275;  §831  2203  also  issued 
under  section  7001(a)(4)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub  L. 
101-508;  104  Stat.  1388-328 

Subpart  I — Law  Enforcement  Officers 
and  Firefighters 

2.  In  §  831.902,  the  definition  of 
agency  head  is  revised  to  read  as 
follows: 

§831.902  Definitions. 
***** 

Agency  head  means,  for  the  executive 
branch  agencies,  the  head  of  an 
executive  agency  as  defined  in  5  U.S.C. 
105;  for  the  legislative  branch,  the 
Secretary  of  the  Senate,  the  Clerk  of  the 
House  of  Representatives,  or  the  head  of 
any  other  legislative  branch  agency;  for 
the  judicial  branch  the  Director  of  the 
Administrative  Office  of  the  U.S.  Courts, 
for  the  Postal  Service,  the  Postmaster 
General:  and  for  any  other  independent 
establishment  that  is  an  entity  of  the 
Federal  Government,  the  head  of  the 
establishment.  For  purposes  of  this 
subpart,  agency  head  is  also  deemed  to 
include  the  designated  representative  of 
the  head  of  an  executive  department  as 
defined  in  5  U.S.C.  101,  except  that  the 
designated  representative  must  be  a 
department  headquarters-level  official 
who  reports  directly  to  the  executive 
department  head,  or  to  the  deputy 
department  head,  and  who  is  the  sole 
such  representative  for  the  entire 
department. 

***** 

3.  In  section  831.907  paragraph  (c)  is 
revised  to  read  as  follows: 

§  831 .907  Withholdings  and  contributions. 
*  *  *  * 

(c)  Upon  proper  application  from  an 
employee,  former  employee  or  eligible 
survivor  of  a  former  employee,  an 
employing  agency  or  former  employing 
agency  will  pay  a  refund  of  erroneous 
additional  withholdings  for  service  that 
is  found  not  to  have  been  covered 
service.  If  an  individual  has  paid  to 
OPM  a  deposit  or  redeposit,  including 
the  additional  amount  required  for 
covered  service,  and  the  deposit  or 
redeposit  is  later  determined  to  be 


erroneous  because  the  service  was  not 
covered  service,  OPM  will  pay  the 
refund,  upon  proper  application,  to  the 
individual,  without  interest. 

***** 

4  Section  831  910  is  revised  to  read 
as  follows. 

§  831.910  Review  of  decisions. 

The  following  decisions  may  be 
appealed  to  the  Merit  Systems 
Protection  Board  under  procedures 
prescribed  by  the  Board 

(a)  The  final  decision  of  ^  agency  or 
OPM  issued  to  an  employee,  former 
employee,  or  survivor  as  the  result  of  a 
request  for  determination  filed  under 
§831  906,  and 

(b)  The  final  decision  of  an  agency 
that  a  break  in  service  referred  to  in 
§  831  904(a)(2)  did  not  begin  with  an 
involuntary  separation  within  the 
meaning  of  5  U.S.C.  §  8336(d)(1). 

PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUITY 

5  The  authority  citation  for  part  842 
of  title  5,  United  States  Code,  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  8461(g);  §§842  104  and 
842  106  also  issued  under  5  U.S.C.  8461(n); 

§  842  105  also  issued  under  5  U.S.C. 
8402(c)(1)  and  7701(b)(2);  §  842  106  also 
issued  under  section  7202(m)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990. 
Pub.  L.  101-508  and  5  U  S.C.  8402(c)(1): 
§§842  604  and  842.611  also  issued  under  5 
U  S.C.  8417,  §842  607  also  issued  under  5 
U.S.C.  8416  and  8417,  §  842  614  also  issued 
under  5  U.S.C.  8419;  §  842.615  also  issued 
under  5  U  S.C.  8418;  §  842  703  also  issued 
under  section  7001(a)(4)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub.  L. 
101-508;  §  842  707  also  issued  under  section 
6001  of  the  Omnibus  Budget  Reconciliation 
Act  of  1987  Pub.  L.  100-203,  §842  708  also 
issued  under  section  4005  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989,  Pub.  L. 
101-239  and  section  7001  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990.  Pub  L 
101-508,  subpart  H  also  issued  under  5 
U  S.C.  1104 

Subpart  H — Law  Enforcement  Officers, 
Firefighters,  and  Air  Traffic  Controllers 

6.  In  §  842.802,  the  definition  of 
agency  head  is  revised  to  read  as 
follows; 

§  842.802  Definitions. 
***** 

Agency  head  means,  for  the  executive 
branch  agencies,  the  head  of  an 
executive  agency  as  defined  in  5  U.S.C. 

§  105,  for  the  legislative  branch,  the 
Secretary  of  the  Senate,  the  Clerk  of  the 
House  of  Representatives,  or  the  head  of 
any  other  legislative  branch  agency;  for 
the  judicial  branch,  the  Director  of  the 
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Administrative  Office  of  the  U.S.  Courts: 
for  the  Postal  Service,  the  Postmaster 
General;  and  for  any  other  independent 
establishment  that  is  an  entity  of  the 
Federal  Government,  the  head  of  the 
establishment.  For  purposes  of  this 
subpart,  agency  head  is  alsodeemed  to 
include  the  designated  representative  of 
the  head  of  an  executive  department  as 
defined  in  5  U.S.C.  §  101,  except  that, 
for  provisions  dealing  with  law 
enforcement  officers  and  firefighters,  the 
designated  representative  must  be  a 
department  headquarters-level  official 
who  reports  directly  to  the  executive 
department  head,  or  to  the  deputy 
department  head,  and  w'ho  is  the  sole 
such  representative  for  the  entire 
department. 

1c  It  it  it  it 

7.  In  section  842.805  paragraph  (d)  is 
revised  to  read  as  follows: 

§842.805  Withholding  and  contributions. 

*  *  *  «  W 

(d)  Upon  proper  application  ft-om  an 
employee,  former  employee  or  eligible 
survivor  of  a  former  employee,  an 
employing  agency  or  former  employing 
agency  will  pay  a  refund  or  erroneous 
additional  withholdings  for  service  that 
is  found  not  to  have  been  covered 
service.  If  an  individual  has  paid  to 
OPM  a  deposit  or  redeposit,  including 
the  additional  amount  required  for 
covered  service,  and  the  deposit  is  later 
determined  to  be  erroneous  because  the 
service  was  not  covered  service,  OPM 
will  pay  the  refund,  upon  proper 
application,  to  the  individual,  without 
interest. 

***** 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  261  a 
[Docket  No.  R-0826] 

Rules  Regarding  Access  to  Personal 
Information  Under  the  Privacy  Act 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

SUMMARY:  As  part  of  its  regulatory 
review  and  improvement  process,  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  has  revised  and 
updated  its  Rules  Regarding  Access  to 
Personal  Information  Under  the  Privacy 
Act  (Access  Rules). 

EFFECTIVE  DATE:  February  16, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

'  !aine  M.  Boutilier,  Senior  Counsel 


(202/452-2418),  Legal  Division,  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551.  For  the 
hearing  impaired  only, 
Telecommimication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544). 

SUPPLEMENTARY  INFORMATION:  The 
Board’s  Access  Rules  implement  the 
Privacy  Act  of  1974  (5  U.S.C.  552a). 

This  revision  of  the  Board’s  Access 
Rules  is  a  part  of  the  Board’s  ongoing 
program  to  review  and  update  its 
existing  regulations.  'There  have  been  no 
substantive  changes  to  the  Privacy  Act 
recently,  accordingly,  there  is  no  need 
for  substantive  changes  to  the  Board’s 
Access  Rules.  The  most  significant 
change  made  to  the  Board’s  Access 
Rules  is  the  establishment  of  special 
procedures  for  requesting  access  or 
amendment  to  records  maintained  by 
the  Board’s  Office  of  the  Inspector 
General,  which  was  established  in  1989. 

Most  other  changes  are  procedural  or 
administrative  in  nature.  'The  revised 
regulation  clarifies  that  the  Secretary  of 
the  Board  is  the  official  custodian  of 
records  with  the  delegated  authority  to 
respond  to  requests  for  access  or 
amendment,  except  for  requests  for 
records  maintained  by  the  Office  of  the 
Inspector  General.  The  duplication  fees 
to  be  charged  for  documents  produced 
in  response  to  a  request  for  access  under 
the  Privacy  Act  are  the  same  as  those 
charged  for  documents  produced  in 
response  to  a  request  under  the  Freedom 
of  Information  Act  (FOIA),  because 
requests  under  the  Privacy  Act  are  likely 
to  be  processed  also  under  FOIA.  (No 
fees  for  search  or  review  are  established, 
because  such  fees  are  not  authorized 
under  the  Privacy  Act.) 

The  Board  has  changed  the  special 
procedures  for  release  of  medical 
records  to  clarify  that  release  of  medical 
records  through  a  licensed  physician 
does  not  permit  the  licensed  physician 
to  withhold  the  medical  records  from 
the  requester.  Rather,  the  licensed 
physician  is  expected  to  provide  access 
to  the  medical  records  while  explaining 
sensitive  or  complex  infonnation 
contained  in  the  medical  records. 

Finally,  the  revised  Access  Rules 
specifically  list  the  Board’s  systems  of 
records  that  are  exempt  fi-om  certain 
provisions  of  the  Privacy  Act  to  the 
extent  they  contain  either  law 
enforcement  information  or  reference 
information  provided  in  confidence. 

'The  revised  Access  Rules  were 
published  for  public  comment  on 
February  7, 1994  (59  FR  5548).  The 
Board  received  only  three  comments  on 
the  proposed  Rules — two  favorable 
comments  (one  from  a  commercial  bank 


and  one  from  a  Federal  Reserve  Bank), 
and  one  unfavorable  comment  fi-om  a 
trade  association.  The  unfavorable 
comment  did  not  object  to  the  proposed 
Rules,  but  objected  to  an  existing  system 
of  records,  the  Chain  Banking  Reference 
System.  (The  notice  for  this  system  of 
records  was  published  on  November  9, 
1988,  53  FR  45392.)  The  commenter 
expressed  concern  that  confidential 
information  in  the  Chain  Banking 
Reference  System  could  be  released  to 
the  public.  "This  apprehension  is 
misplaced,  because  information 
contained  in  this  system  of  records  is 
information  that  is  contained  elsewhere 
in  Board  records,  and  it  is  no  more 
likely  to  be  released  from  the  system  of 
records  than  it  is  from  other  Board 
records.  In  fact,  it  is  less  likely  to  be 
released  from  the  system  of  records, 
because,  in  general,  the  Board  is 
prohibited  finm  releasing  such  Privacy 
Act  infonnation  except  with  the  consent 
of  the  individual  concerned. 

One  change  has  been  made  to  the 
revised  Access  Rules  since  they  were 
published  for  comment.  The  published 
Access  Rules  contained  a  delegation  to 
the  Secretary  of  authority  to  approve 
any  new  system  of  records  or  amend 
any  existing  system  of  records.  Upon 
further  consideration,  the  Board  has 
changed  this  delegation  to  authorize  the 
Secretary  to  approve  or  amend  only 
non-exempt  systems  of  records.  An 
exempt  system  of  records  is  one  which 
is  exempt  from  certain  provisions  of  the 
Privacy  Act,  such  as  disclosure  to  the 
individual  identified  in  the  records. 

Any  exempt  system  of  records  must  be 
listed  in  the  Board’s  Access  Rules. 
Accordingly,  adoption  of  a  new  system 
of  records  would  require  amendment  of 
the  Board’s  Access  Rules  to  add  it  to  the 
list,  and  this  can  not  be  done  by  the 
Secretary.  Changes  to  an  existing 
exempt  system  of  records  may  also 
require  changes  to  the  Board’s  Rules. 
Accordingly,  the  Board  has  decided  to 
delegate  to  the  Secretary  authority  to 
approve  or  amend  only  non-exempt 
systems  of  records. 

As  required  by  Regulatory'  Flexibility 
Act  (5  U.S.C.  604(a)),  a  “succinct 
statement  of  the  need  for,  and  objectives 
of  the  rule’’  is  found  elsewhere  in  this 
preamble.  The  provisions  in  this  rule 
shall  be  applicable  to  all  persons 
submitting  requests  for  access  to 
information  under  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  An  exemption  for 
small  entities  is  not  appropriate  because 
the  Privacy  Act  protects  the  privacy  of 
individuals  firom  unauthorized  access 
by  any  entity.  This  rule  will  not  have 
any  significant  impact  on  small  entities. 
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List  of  Subjects  in  12  CFR  Part  261a 

Federal  Reserve  System,  Privacy 
For  the  reasons  set  forth  in  the 
preamble,  12  CFR  part  261a  is  revised 
to  read  as  follows. 

PART  261a— RULES  REGARDING 
ACCESS  TO  PERSONAL 
INFORMATION  UNDER  THE  PRIVACY 
ACT  OF  1974 

Subpart  A — General  Provisions 

Sec. 

261a. 1  Authority,  purpose  and  scope 
261a. 2  Definitions. 

261a.3  Custodian  of  records,  delegations  of 
authority 
261a. 4  Fees. 

Subpart  B — Procedures  for  Requests  by 
Individual  to  Whom  Record  Pertains 

Sec. 

261a.5  Request  for  access  to  record. 

261a.6  Board  procedures  for  responding  to 
request  for  access. 

261a.7  Special  procedures  for  medical 
records. 

261a. 8  Request  for  amendment  to  record 
261a. 9  Agency  review  of  request  for 
amendment  of  record. 

261a.l0  Appeal  of  adverse  determination  of 
request  for  access  or  amendment 

Subpart  C — Disclosure  to  Person  Other 
than  Individual  to  Whom  Record  Pertains 

Sec. 

261a.ll  Restrictions  on  disclosure 
261a.l2  Exceptions. 

Subpart  D — Exempt  Records 

Sec. 

261a. 13  Exemptions. 

Authority:  5  U.S.C.  552a. 

Subpart  A — General  Provisions 

§  261  a.1  Authority,  purpose  and  scope. 

(a)  Authority  This  part  is  issued  by 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (the  Board)  pursuant  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 

(b)  Purpose.  The  purpose  of  this  part 
is  to  implement  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a)  with 
regard  to  the  maintenance,  protection, 
disclosure,  and  amendment  of  records 
contained  within  systems  of  records 
maintained  by  the  Board. 

(c)  Scope.  This  part  covers  requests 
for  access  to,  or  amendment  of,  records 
concerning  individuals  that  are 
contained  in  systems  of  records 
maintained  by  the  Board. 

§261a.2  Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Business  day  means  any  day 
except  Saturday,  Sunday  or  a  legal 
Federal  holiday 

(b)  Designated  system  of  records 
means  a  system  of  records  maintained 


by  the  Board  that  has  been  listed  in  the 
Federal  Register  pursuant  to  the 
requirements  of  5  U  S.C.  552a(e) 

(c)  Guardian  means  the  parent  of  a 
minor,  or  the  legal  guardian  of  any 
individual  who  has  been  declared  to  be 
incompetent  due  to  physical  or  mental 
incapacity  or  age  by  a  court  of 
competent  jurisdiction. 

(d)  Individual  means  a  natural  person 
who  is  either  a  citizen  of  the  United 
States  or  an  alien  lawfully  admitted  for 
permanent  residence. 

(e)  Maintain  includes  maintain, 
collect,  use,  disseminate,  or  control. 

(f)  Record  means  any  item,  collection, 
or  grouping  of  information  about  an 
individual  maintained  by  the  Board  that 
contains  the  individual’s  name,  or  the 
identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual,  such  as  a  fingerprint,  voice 
print,  or  photograph. 

(g)  Routine  use  means,  with  respect  to 
disclosure  of  a  record,  the  use  of  such 
record  for  a  purpose  that  is  compatible 
with  the  purpose  for  which  it  was 
collected  or  created. 

(h)  System  of  records  means  a  group 
of  any  records  under  the  control  of  the 
Board  fi'om  which  information  is 
retrieved  by  the  name  of  the  individual 
or  by  some  identify'ing  number,  symbol, 
or  other  identifying  particular  assigned 
to  the  individual. 

§  261  a.3  Custodian  of  records;  delegations 
of  authority. 

(a)  Custodian  of  records.  The 
Secretary  of  the  Board  is  the  official 
custodian  of  all  records  of  the  Board  in 
the  possession  or  control  of  the  Board. 

(b)  Delegated  authority  of  Secretary 
With  regard  to  this  regulation,  the 
Secretary  of  the  Board  is  delegated  the 
authority  to: 

(1)  Respond  to  requests  for  access  or 
amendment  to  records  contained  in  a 
system  of  records,  except  for  such 
requests  regarding  systems  of  records 
maintained  by  the  Board’s  Office  of  the 
Inspector  General  (OIG); 

(2)  Approve  the  publication  of  new 
systems  of  records  and  amend  existing 
systems  of  records,  except  systems  of 
records  exempted  pimsuant  to 
§§261a.l3(b),  (c)  and  (d); 

(3)  File  the  biennial  reports  required 
by  the  Privacy  Act. 

(c)  Delegated  authority  of  designee. 
Any  action  or  determination  required  o'r 
permitted  by  this  part  to  be  done  by  the 
Secretary  of  the  Board  may  be  done  by 
an  Associate  Secretary  or  other 
responsible  employee  of  the  Board  who 
has  been  duly  designated  for  this 
purpose  by  the  Secretary 

(d)  Delegated  authority  of  Inspector 
General  With  regard  to  systems  of 


records  maintained  by  the  OIG,  the 
Inspector  General  is  delegated  the 
authority  to  respond  to  requests  for 
access  or  amendment. 

§261a.4  Fees. 

(a)  Copies  of  records.  Copies  of 
records  requested  pursuant  to  §  261a. 5 
of  this  part  shall  be  provided  at  the 
same  cost  charged  for  duplication  of 
records  and/or  production  of  computer 
output  under  the  Board’s  Rules 
Regarding  Availability  of  Information, 

§  261  10  of  this  part. 

(b)  No  fee.  Documents  may  be 
furnished  without  charge  where  total 
charges  are  less  than  $5 

(c)  Waiver  of  fees  In  cormection  with 
any  request  by  an  employee,  former 
employee,  or  applicant  for  employment 
for  records  for  use  in  prosecuting  a 
grievance  or  complaint  of 
discrimination  against  the  Board,  fees 
shall  be  w'aived  where  the  total  charges 
(including  charges  for  information 
provided  under  the  Freedom  of 
Information  Act)  are  $50  or  less;  but  the 
Secretary  may  waive  fees  in  excess  of 
that  amount. 

Subpart  B — Procedures  for  Requests 
by  Individual  to  Whom  Record  Pertains 

§  261  a.5  Request  for  access  to  record. 

(a)  Procedures  for  making  request.  (1) 
Any  individual  (or  guardian  of  an 
individual)  other  than  a  current  Board 
employee  desiring  to  learn  of  the 
existence  of,  or  to  gain  access  to,  his  or 
her  record  in  a  designated  system  of 
records  shall  submit  a  request  in  writing 
to  the  Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue 
NW  ,  Washington,  DC  20551 

(2)  A  request  by  a  current  Board 
employee  for  that  employee’s  own 
personnel  records  may  be  made  in 
person  during  regular  business  hours  at 
the  Division  of  Human  Resources,  Board 
of  Governors  of  the  Federal  Reserv’e 
System,  20th  and  Constitution  Avenue 
NW  ,  Washington,  DC  20551 

(3)  A  request  by  a  current  Board 
employee  for  information  other  than 
personnel  information  may  be  made  in 
person  during  regular  business  hours  at 
the  Freedom  of  Information  Office, 

Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  Constitution 
Avenue  NW  ,  Washington,  DC  20551. 

(4)  Requests  for  information  contained 
in  a  system  of  records  maintained  by  the 
Board’s  OIG  shall  be  submitted  in 
writing  to  the  Inspector  General,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue 
NW  ,  Washington,  DC  20551 
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(b)  Contents  of  request.  A  request 
made  pursuant  to  paragraph  (a)  of  this 
section  shall  include  the  following: 

(1)  A  statement  that  it  is  made 
pursuant  to  the  Privacy  Act  of  1974; 

(2)  The  name  of  the  system  of  records 
expected  to  contain  the  record  requested 
or  a  concise  description  of  such  system 
of  records. 

(3)  Necessary  information  to  verify  the 
identity  of  the  requester  pursuant  to 
paragraph  (c)  of  this  section:  and 

(4)  Any  other  information  that  may 
assist  in  the  rapid  identification  of  the 
record  for  which  access  is  being 
requested  (e.g.,  maiden  name,  dates  of 
employment,  etc.). 

(c)  Verification  of  identity.  The  Board 
shall  require  proof  of  identity  from  a 
requester  and  reserv^es  the  right  to 
determine  the  adequacy  of  such  proof. 

In -general,  the  following  shall  be 
considered  adequate  proof  of  identity: 

(1)  For  a  current  Board  employee,  his 
or  her  Board  identification  card;  or 

(2)  For  an  individual  other  than  a 
current  Board  employee,  either: 

(i)  Two  forms  of  identification,  one  of 
which  has  a  picture  of  the  individual 
requesting  access;  or 

(ii)  A  notarized  statement  attesting  to 
the  identity  of  the  requester. 

(d)  Verification  of  identity  not 
required.  No  verification  of  identity 
shall  be  required  of  individuals  seeking 
access  to  records  that  are  otherwise 
available  to  any  person  under  5  U.S.C. 
552,  Freedom  of  Information  Act. 

(e)  Request  for  accounting  of  previous 
disclosures.  An  individual  making  a 
request  pursuant  to  paragraph  (a)  of  this 
section  may  also  include  a  request  for 
an  accounting  (pursuant  to  5  U.S.C. 
552a{c))  of  previous  disclosures  of 
records  pertaining  to  such  individual  in 
a  designated  system  of  records. 

§261a.6  Board  procedures  for  responding 
to  request  for  access. 

(a)  Compliance  with  Freedom  of 
Information  Act.  Every  request  made 
pursuant  to  §  261a.5  of  this  part  shall 
also  be  handled  by  the  Board  as  a 
request  for  information  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  except  that  the  time  limits  set  forth 
in  paragraph  (b)  of  this  section  and  the 
fees  specified  in  §  261a.4  of  this  part 
shall  apply  to  such  requests. 

(b)  Time  limits.  Every  request  made 
pursuant  to  §  261a.5  of  this  part  shall  be 
acknowledged,  or,  where  practicable, 
substantially  responded  to  within  10 
business  days  from  receipt  of  the 
request. 

(c)  Disclosure.  (1)  Information  to  be 
disclosed  pursuant  to  this  part  and  the 
Privacy  Act,  except  for  information 
maintained  by  the  Board’s  OIG,  shall  be 


made  available  for  inspection  and 
copying  during  regular  business  hours 
at  the  Board’s  Freedom  of  Information 
Office. 

(2)  Information  to  he  disclosed  that  is 
maintained  by  the  Board’s  OIG  shall  be 
made  available  for  inspection  and 
copying  at  the  OIG. 

(3)  V'imen  the  requested  record  cannot 
reasonably  be  put  into  a  form  for 
individual  inspection  (e.g.,  computer 
tapes),  or  when  the  requester  asks  that 
the  information  be  forwarded,  copies  of 
such  information  shall  be  mailed  to  the 
requester. 

(4)  Access  to  or  copies  of  requested 
information  shall  be  promptly  provided 
after  the  acknowledgement  as  provided 
in  paragraph  (b)  of  this  section,  unless 
good  cause  for  delay  is  communicated 
to  the  requester. 

(d)  Other  authorized  presence.  The 
requester  of  information  may  be 
accompanied  in  the  inspection  of  that 
information  by  a  person  of  the 
requester’s  own  choosing  upon  the 
requester’s  submission  of  a  written  and 
signed  statement  authorizing  the 
presence  of  such  person. 

(e)  Denial  of  request.  A  denial  of  a 
request  made  pursuant  to  §  261a. 5  of 
this  part  shall  include  a  statement  of  the 
reason(s)  for  denial  and  the  pror:edures 
for  appealing  the  denial. 

§  261a.7  Special  procedures  for  medical 
records. 

Medical  or  psychological  records 
requested  pursuant  to  §  261a. 5  of  this 
part  shall  be  disclosed  directly  to  the 
requester  unless  such  disclosure  could, 
in  the  judgment  of  the  Privacy  Officer, 
in  consultation  with  the  Board’s 
physician,  have  an  adverse  effect  upon 
the  requester.  Upon  such  determination, 
the  information  shall  be  transmitted  to 
a  licensed  physician  named  by  the 
requester,  who  will  disclose  those 
records  to  the  requester  in  a  manner  the 
physician  deems  appropriate. 

§  261  a.8  Request  for  amendment  of 
record. 

(a)  Procedures  for  making  request.  (1) 
An  individual  desiring  to  amend  a 
record  in  a  designated  system  of  records 
that  pertains  to  him  or  her  shall  submit 
a  request  in  writing  to  the  Secretary  of 
the  Board  (or  to  the  Inspector  General 
for  records  in  a  system  of  records 
maintained  by  the  OIG)  in  an  envelope 
clearly  marked  “Privacy  Act 
Amendment  Request.’’ 

(2)  Each  request  for  amendment  of  a 
record  shall: 

(i)  Identify  the  system  of  records 
containing  the  record  for  which 
amendment  is  requested; 

(ii)  Specify  the  portion  of  that  record 
requested  to  be  amended;  and 


(iii)  Describe  the  nature  of  and 
reasons  for  each  requested  amendment. 

(3)  Each  request  for  amendment  of  a 
record  shall  be  subject  to  verification  of 
identity  under  the  procedures  set  forth 
in  §  261a.5(c)  of  this  part,  unless  such 
verification  has  already  been  made  in  a 
related  request  for  access  or 
amendment. 

(b)  Burden  of  proof.  The  request  for 
amendment  of  a  record  shall  set  forth 
the  reasons  the  individual  beheves  the 
record  is  not  accurate,  relevant,  timely, 
or  complete.  The  burden  of  proof  for 
demonstrating  the  appropriateness  of 
the  requested  amendment  rests  with  the 
requester,  and  the  requester  shall 
provide  relevant  and  convincing 
evidence  in  support  of  the  request. 

§  261  a.9  Board  review  of  request  for 
amendment  of  record. 

(a)  Time  limits.  The  Board  shall 
acknowledge  a  request  for  amendment 
of  a  record  within  10  business  days  of 
receipt  of  the  request.  Such 
acknowledgement  may  request 
additional  information  necessary  for  a 
determination  on  the  request  for 
amendment.  To  the  extent  possible,  a 
determination  upon  a  request  to  amend 
a  record  shall  be  made  within  10 
business  days  after  receipt  of  the 
request, 

(b)  Contents  of  response  to  request  for 
amendment.  The  response  to  a  request 
for  amendment  shall  include  the 
following: 

(1)  The  decision  to  grant  or  deny,  in 
whole  or  in  part,  the  request  for 
amendment:  and 

(2)  If  the  request  is  denied: 

(i)  The  reasons  for  denial  of  any 
portion  of  the  request  for  amendment; 

(ii)  The  requester’s  right  to  appeal  any 
denial;  and 

(iii)  The  procedures  for  appealing  the 
denial  to  the  appropriate  official. 

§  261  a.1 0  Appeal  of  adverse  determination 
of  request  for  access  or  amertdment. 

(a)  Appeal.  A  requester  may  appeal  a 
denial  of  a  request  made  pursuant  to 

§  261a. 5  or  §  261a.8  of  this  part  to  the 
Board,  or  any  official  designated  by  the 
chairman  of  the  Board,  within  10 
business  days  of.  issuance  of  notification 
of  denial.  The  appeal  shall: 

(1)  Be  made  in  writing  to  the 
Secretary  of  the  Board,  with  the  words 
"PRIVACY  ACT  APPEAL’’  written 
prominently  on  the  first  page; 

(2)  Specify  the  previous  background 
of  the  request:  and 

(3)  Provide  reasons  why  the  initial 
denial  is  believed  to  he  in  error. 

(b)  Determination.  The  Board  or  an 
official  designated  by  the  Chairman  of 
the  Board  shall  make  a  determination 


3343 


Federal  Register  /  Vol.  60,  No.  10  /  Tuesday,  January  17,  1995  /  Rules  and  Regulations 


with  respect  to  such  appeal  not  later 
than  30  business  days  from  its  receipt, 
unless  the  time  is  extended  for  good 
cause  shown. 

(1)  If  the  Board  or  designated  official 
grants  an  appeal  regarding  a  request  for 
amendment,  the  Board  shall  take  the 
necessary  steps  to  amend  the  record, 
and,  when  appropriate  and  possible, 
notify  pricH-  recipients  of  the  record  of 
the  Board’s  action. 

(2)  If  the  Board  or  designated  official 
denies  an  appeal,  the  Board  shall  inform 
the  requester  of  such  determination, 
give  a  statement  of  the  reasons  therefor, 
and  inform  the  requester  of  the  right  of 
judicial  review  of  the  determination. 

(c)  Statement  of  disagreement.  (1) 

Upon  receipt  of  a  denial  of  an  appeal 
regarding  a  request  for  amendment,  the 
requester  may  file  a  concise  statement  of 
disagreement  with  the  denial.  Such 
statement  shall  be  maintained  with  the 
record  the  requester  sought  to  amend, 
and  any  disclosure  of  the  record  shall 
include  a  copy  of  the  statement  of 
disagreement. 

(2)  When  practicable  and  appropriate, 
the  Board  shall  provide  a  copy  of  the 
statement  of  disagreement  to  any  person 
or  other  agency  to  whom  the  record  was 
previously  disclosed. 

Subpart  C— Disclosure  to  Person 
Other  Than  Individual  to  Whom  Record 
Pertains 

§  261  a.1 1  Restrictions  on  disclosure. 

No  record  contained  in  a  designated 
system  of  records  shall  be  disclosed  to 
any  person  or  agency  without  the  prior 
written  consent  of  the  individual  to 
whom  the  record  pertains  unless  the 
disclosme  is  authorized  by  §  261a.l2  of 
this  part. 

§261a.12  Exceptions. 

The  restrictions  on-disclosure  in 
§  261a.ll  of  this  part  do  not  apply  to 
any  disclosure: 

(a)  To  those  officers  and  employees  of 
the  Board  who  have  a  need  for  the 
record  in  the  performance  of  their 
duties; 

(b)  That  is  required  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552); 

(c)  For  a  routine  use  fisted  with 
respect  to  a  designated  system  of 
records; 

(d)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  title  13  of 
the  United  States  Code;  , 

(e)  To  a  recipient  who  has  provided 
the  Board  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 


reporting  record,  and  the  record  is  to  be 
transferr^  in  a  form  that  is  not 
individually  identifiable; 

(f)  To  the  National  Archives  of  the 
United  States  as  a  record  that  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  government,  or  for 
evaluation  by  the  administrator  of 
General  Services  or  his  designee  to 
determine  whether  the  record  has  such 
value; 

(g)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instnunentality 
has  made  a  written  request  to  the  Board 
specifying  the  particular  portion  desired 
and  the  law  enforcement  activity  for 
which  the  record  is  sought; 

(h)  To  a  person  piusuant  to  a  showing 
of  compelling  circumstances  affecting 
the  health  or  safety  of  an  individual  if 
upon  such  disclosure  notification  is 
transmitted  to  the  last  knowm  address  of 
such  individual; 

(i)  To  either  House  of  Congress,  or,  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

(j)  To  the  Comptroller  General,  or  any 
of  his  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office; 

(k)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 

(l)  To  a  consumer  reporting  agency  in 
accordance  with  31  U.S.C.  3711(f). 

*Subpart  D — Exempt  Records 

§261a.13  Exemptions. 

(a)  Information  compiled  for  civil 
action.  Nothing  in  this  regulation  shall 
allow  an  individual  access  to  any 
information  compiled  in  reasonable 
anticipation  of  a  civil  action  or 
proceeding. 

(b)  Law  enforcement  information. 
Pursuant  to  section  (k)(2)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a(k)(2)),  the 
Board  has  deemed  it  necessary  to 
exempt  certain  designated  systems  of 
records  maintained  by  the  Board  from 
the  requirements  of  the  Privacy  Act 
concerning  access  to  accountings  of 
disclosures  and  to  records,  maintenance 
of  only  relevant  and  necessary 
information  in  files,  and  certain 
publication  provisions,  respectively.  5 
U.S.C.  552a  (c)(3),  (d),  (e)(1),  (e)(4)(G), 
(H)  and  (I),  and  (f),  and  §§  261a.5,  261a.7 
and  261a.8  of  this  part.  Accordingly,  the 
following  designated  systems  of  records 


are  exempt  from  these  provisions,  but 
only  to  the  extent  that  they  contain 
investigatory  materials  compiled  for  law- 
enforcement  purposes: 

(1)  BGFRS-1  Recniiting  and 
Placement  Records. 

(2)  BGFRS-2  Personnel  Background 
Investigation  Reports. 

(3)  BGFRS-4  General  Personnel 
Records. 

(4)  BGFRS-5  EEO  Discrimination 
Complaint  File. 

(5)  BGFRS-9  Consultant  and  Staff 
Associate  File. 

(6)  BGFRS-16  Regulation  G  Reports. 

(7)  BGFRS-18  Consumer  Complaint 
Information  System. 

(8)  BGFRS-21  Supervisory  Tracking 
and  Reference  System. 

(9)  BGFRS/OIG-1  OIG  Investigatory- 
Records. 

(c)  Confidential  references.  Pursuant 
to  section  (k)(5)  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a(k)(5)),  the  Boeird  has 
deemed  it  necessary  to  exempt  certain 
designated  systems  of  records 
maintained  by  the  Board  from  the 
requirements  of  the  Privacy  Act 
concerning  access  to  accountings  of 
disclosures  and  to  records,  maintenance 
of  only  relevant  and  necessary 
information  in  files,  and  certain 
publication  provisions,  respectively  5 
U.S.C.  552a(c)b(3),  (d),  (e)(1),  (eK4)(G), 
(H)  and  (I),  and  (f),  and  §§  261a.5.  261a.7 
and  261a.8  of  this  part.  Accordingly,  the 
following  systems  of  records  are  exempt 
from  these  provisions,  but  only  to  the 
extent  that  they  contain  investigatory 
material  compiled  to  determine  an 
individual’s  suitability,  eligibility,  and 
qualifications  for  Board  employment  or 
access  to  classified  informaticm,  and  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  w-ho  furnished 
information  to  the  Board  imder  a 
promise  of  confidentiality. 

(1)  BGFRS-1  Recruiting  and 
Placement  Records. 

(2)  BGFRS-2  Personnel  Background 
Investigation  Reports. 

(3)  BGFRS— 4  General  Personnel 
Records. 

(4)  BGFRS-9  Consultant  and  Staff 
Associate  File. 

(5)  BGFRS-10  General  File  on  Board 
Members. 

(6)  BGFRS-1 1  Official  General  Files. 

(7)  BGFRS-13  General  File  of 
Examiners  and  Assistant  Examiners  at 
Federal  Reser\-e  Banks. 

(8)  BGFRS-14  General  File  of 
Federal  Reserve  Bank  and  Branch 
Directors. 

(9)  BGFRS-1 5  General  Files  of 
Federal  Reserve  Agents,  Alternates  and 
Representatives  at  Federal  Reserve 
Bdulcs 

(10)  BGFRS/OlG-2  OIG  Personnel 
Records. 
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(d)  Criminal  law  enforcement 
information.  Pursuant  to  5  U.S.C. 
552a(j)(2),  the  Board  has  determined 
that  portions  of  the  OIG  Investigatory 
Records  (BGFRS/OIG-1)  shall  be 
exempt  from  any  part  of  the  Privacy  Act 
(5  U.S.C.  552a),  except  the  provisions 
regarding  disclosure,  the  requirement  to 
keep  an  accounting,  certain  publication 
requirements,  certain  requirements 
regarding  the  proper  maintenance  of 
systems  of  records,  and  the  criminal 
penalties  for  violation  of  the  Privacy 
Act,  respectively,  5  U.S.C.  552a  (b), 
(c)(1),  and  (2),  (e)(4)  (A)  through  (F), 
(e)(6).  (e)(7),  (e)(9).  (e)(10).  (e)(ll)  and 

(i).  This  designated  system  of  records  is 
maintained  by  the  OIG,  a  Board 
component  that  performs  as  its 
principal  function  an  activity  pertaining 
to  the  enforcement  of  criminal  laws.  The 
exempt  portions  of  the  records  consist 
of: 

(1)  Information  compiled  for  the 
purpose  of  identifying  individual 
criminal  offenders  and  alleged 
offenders; 

(2)  Information  compiled  for  the 
purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual:  or 

(3)  Reports  identifiable  to  an 
individual  compiled  at  any  stage  of  the 
process  of  enforcement  of  the  criminal 
laws  from  arrest  or  indictment  through 
release  from  supervision. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  11, 1995. 
William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  95-1059  Filed  1-13-95;  8;45  am) 
BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  791 

[Docket  Number  R-95-1637;  FR-3446-N- 
02] 

RIN  2501-AB62 

Allocation  of  Budget  Authority  for 
Housing  Assistance;  Notice  of 
Extension  of  Effective  Period  of  Interim 
Rule 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  extension  of  effective 
period  of  interim  rule. 

SUMMARY:  This  notice  extends  the 
effective  period  of  HUD’s  interim  rule 
which  added  two  subcategories  of 
budget  authority  for  uses  that  the 


Secretary  determines  are  incapable  of 
geographic  allocation  by  formula. 
EFFECTIVE  DATE:  This  notice,  which 
extends  the  effective  period  of  the 
interim  rule,  is  effective  on  February  1, 
1995.  The  effective  period  for  the 
interim  rule  is  extended  from  February 
1, 1995  until  the  final  rule  is  published. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  Public  and  Indian  Housing  program, 
and  section  8  voucher,  certificate,  and 
moderate  rehabilitation  programs, 
William  R.  Minning,  Director,  Policy 
Division,  Room  4234,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W.,  Washington,  D.C. 
20410-0500,  telephone  (202)  708-0713. 
Hearing-  or  speech-impaired  individuals 
may  call  HUD’s  TDD  number  (202)  708- 
0850.  For  other  assisted  housing 
programs,  Joel  Balsham,  Program 
Advisor,  Office  of  the  Deputy  Assistant 
Secretary  for  Multifamily  Housing, 

Room  6124,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.W.,  Washington,  D.C.  20410-8000, 
telephone  (202)  708—4135.  Hearing-  or 
speech-impaired  individuals  may  call 
HUD’s  TDD  number  (202)  755-4594. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  4, 1993  (58  FR  41426),  the 
Department  published  an  interim  rule 
which  added  two  subcategories  of 
budget  assistance  to  §  791.403  for  uses 
that  the  Secretary  determines  are 
incapable  of  geographic  allocation  by 
formula.  The  first  subcategory  added  by 
the  interim  rule  was  budget  authority  as 
identified  in  the  Operating  Plan 
submitted  to  the  Appropriations 
Committees. 

The  "Operating  Plan’’  is  presented 
annually  to  the  Appropriations 
Committees  to  reflect  changes  from  the 
budget  originally  submitted  to  the 
Congress  by  the  Administration.  Its 
history  dates  back  to  1987  when  the 
Conference  Report  accompanying  H.J. 
Res.  395,  “Making  Further  Continuing 
Appropriations  for  the  Fiscal  Year 
Ending  September  30, 1988,”  stated  that 
"because  of  the  substantial  changes  in 
many  accounts  from  the  budget 
estimates  (including  a  number  of 
general  reductions),  the  conferees  direct 
that  [HUD  and  the  Independent 
Agencies  covered  in  the  same 
appropriation]  submit  a  fiscal  year  1988 
operating  plan  by  February  1, 1988.” 
H.R.  Rep.  100-498  (Dec.  22, 1987),  at 
837.  The  statement  added  that  “the 
conferees  expect  such  operating  plans  to 
include  recommended  changes  from  the 
budget  estimates  except  that  no 
reductions  may  be  proposed  in 


programs,  projects,  or  activities  for 
which  funding  has  been  added  by  the 
Congress.”  Ever  since  that  time,  the 
Department  has  furnished  the 
Committees  an  Operating  Plan  annually 
which  identifies  changes  from 
published  estimates,  including 
reprogramming  within  amounts  set  out 
in  the  Conference  Report  table. 

The  August  1993  interim  rule  also 
added  a  second  subcategory  of  budget 
authority  incapable  of  geographic 
allocation  by  formula  consisting  of 
recently  enacted  legislation  which 
prescribes  that  a  portion  of  program 
assistance  be  set  aside  or  otherwise 
mandated  for  other  than  general  use. 
Recent  HUD  authorization  statutory 
amendments  contain  provisions  which 
have  the  effect  of  specifically  targeting 
appropriated  funds.  For  example, 
section  101(b)  of  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.L.  102-550  (Oct.  28,  1992), 
amended  the  United  States  Housing  Act 
of  1937  to  require  funding  of  $20 
million  in  both  FY  1993  and  FY  1994 
for  section  8  15  year  contracts  for 
project-based  assistance  to  be  used  for  a 
multicultural  tenant  empowerment  and 
homeownership  project  located  in  the 
District  of  Columbia.  This  assistance 
obviously  is  incapable  of  geographic 
allocation  by  formula  because  it  is 
expressly  authorized  for  one  city  only. 

In  the  first  year  following  enactment 
of  set-asides  like  the  one  described 
immediately  above,  the  Operating  Plan 
could  be  expected  to  address  these 
newly  established  purposes.  In 
subsequent  years,  however,  they  would 
have  been  incorporated  in  the 
Department’s  budget.  For  that  reason, 
the  interim  rule  also  added  to 
§  791.403(b)(ii)  the  subcategory  of 
assistance  included  in  an  authorization 
statute,  such  as  set-asides,  where  the 
Secretary  determines  that  such 
assistance  is  incapable  of  geographic 
allocation  by  formula. 

The  interim  rule  published  in  August 
1993  expires  on  February  1, 1995  if 
there  are  no  set  asides  in  the  operating 
plan  submitted  to  Congress  in  January 
1995,  The  rule  finalizing  the  August 
1993  interim  rule  is  in  its  last  stages  of 
review.  However,  in  order  to  prevent  a 
period  during  which  the  Department 
cannot  meet  Congressional  intent  in 
allocating  budget  authority,  HUD  is 
extending  the  effective  period  of  the 
interim  rule  until  the  final  rule  is 
published. 

II.  Other  Matters 
A.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
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Environmental  Quality  and  24  CFR 
'70.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
the  interim  rule  published  on  August  4, 
1993  (58  FR  41426),  and  todafV’s  notice 
relate  only  to  internal  administrative 
procedures  whose  content  does  not 
constitute  a  development  decision  nor 
affect  the  physical  condition  of  project 
areas  or  building  sites,  and  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

B.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  this  notice  will  not 
substantially  alter  the  established  roles 
of  HUD  and  the  States  and  local 
governments,  in  administering  the 
affected  programs.  As  a  result,  this 
notice  is  not  subject  to  review  under  the 
ortfer. 

C.  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
extending  the  effective  date  of  the 
interim  rule  adding  two  subcategories  of 
budget  authority  incapable  of 
.  geographic  allocation  by  formula,  as 
those  policies  and  programs  relate  to 
family  concerns. 

Dated:  January  6, 1995. 

Henry  G.  Cisneros, 

Secr^ry. 

[FR  Doc.  95-1057  Filed  1-13-95;  8.45  am) 
BILUNG  CODE  4210-32-P 


DEPARTMENT  OF  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

3 

[TD8563] 

RIN  1545-AQ41 

State  Housing  Credit  Ceiling  and  Other 
Rules  Relating  to  the  Low-Income 
Housing  Credit;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  (TD 
8563)  which  were  published  in  the 
Federal  Registm*  for  Monday,  October  3, 
1994  (59  FR  50161).  The  final 
regulations  relate  to  the  low-income 
housing  credit. 

EFFECTIVE  DATE:  October  3, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Wilson,  (202)  622-3040 
(not  a  toll-fi^e  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
section  42  of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  TD  8563  contains 
typographical  errors  which  are  in  need 
of  correction. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  which  is  the  subject  of 
FR  Doc.  94-24283,  is  corrected  as 
follows: 

§  1 .42-1 4  (Corrected] 

1.  On  page  50163,  §  1.42-14, 
paragraph  (c),  column  2,  line  4,  the 
language  “ceiling  for  any  calendar  year 
is  the”  is  corrected  to  read  “ceiling  of 
a  State  for  any  calendar  year  is  the”. 

§1.42-14  [Corrected] 

2.  On  page  50163,  §  1.42-14, 
paragraph  (d)(1),  column  3,  line  4.  the 
language  “ceiling  for  any  calendar  year 
equals  the”  is  corrected  to  read  “ceiling 
of  a  State  for  any  calendar  year  equals 
the”. 

§1.42-14  [Corrected] 

3.  On  page  50166,  §  1.42-14, 
paragraph  (k)(2),  paragraph  (iii)  of 
Example  4,  line  13,  the  language  “A 
allocated  during  1994  is  first  treated  as” 
is  corrected  to  read  “A  allocated  during 
1994  is  first  treated  as  allocated”. 


§1.42-14  [Corrected] 

4.  On  page  50166,  §  1.42-14, 
paragraph  (k)(2),  paragraph  (iii)  of 
Example  4,  line  16,  the  language  “of 
credit  allocated  in  treated  as  from  the” 
is  corrected  to  read  “of  credit  allocated 
is  treated  as  allocated  from  the”. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit  Assistant  Chief 
Counsel  ( Corporate). 

[FR  Doc.  95-1040  Filed  1-13-95;  8:45  am) 
BILUNG  CODE  483I>-01-P 


DEPARTMENT  OF  DEFENSE 
.Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  international  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Judge  Advocate  General  of  the  Nav’y 
has  determined  that  USS  FITZGERALD 
(DDG  62)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provdsions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  a  naval  guided  missile 
destroyer.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 

EFFECTIVE  DATE:  December  7. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  K.P.  McMahon.  JAGG,  U.S. 
Navy,  Admiralty  Counsel,  Office  of  the 
Judge  Advocate  General.  Navy 
Department,  200  Stovall  Street, 
Alexandria,  VA  22332-2400,  Telephone 
number.  (703)  325-9744. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy*  has  certified  that 
USS  FITZGERALD  (DDG  62)  is  a  vessel 
of  the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Annex 
I,  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  and 
the  horizcmtal  distance  between  the 
fonvard  and  after  masthead  lights; 
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Annex  I,  paragraph  2(f){i)  pertaining  to 
placement  of  the  masthead  light  or 
lights  above  and  clear  of  all  other  lights 
and  obstructions;  Annex  I,  paragraph 
3(c)  pertaining  to  placement  ol  task 
lights  not  less  than  2  meters  horn  the 
fore  and  aft  centerline  of  the  ship  in  the 
athwartship  direction;  and  Rule  21(a), 
pertaining  to  the  masthead  light 
unbroken  arc  of  visibiUty  over  an  arc  of 
the  horizon  of  225  degrees  and  visibility 
from  right  ahead  to  abaft  the  beam  of 
22.5  degrees,  without  interfering  with 
its  special  function  as  a  naval  guided 
missile  destroyer.  The  Judge  Advocate 
General  has  also  certified  that  the  lights 
involved  are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 


based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  firom  that  prescribed 
herein  will  adversely. affect  the  vessel’s 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (Water), 
and  Vessels. 

PART70fr-[AMENDEDl 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read; 

Authority:  33  U.S.C.  1605. 

§706.2  [Amended] 

2.  Table  Four  of  706.2  is  amended  by: 
a.  Adding  the  following  vessel  to 

paragraph  15: 


Vessel 

• 

Number 

Horizontal  dis¬ 
tance  from  the 
fore  and  aft 
centerline  of 
the  vessel  in 
the  athwart¬ 
ship  direction 

USS  FITZGER¬ 
ALD. 

DDG  62 

1 .90  meters. 

b.  Adding  the  following  vessel  to 
Paragraph  16: 

Vessel 

Number 

Obstruction 
angle  relative 
ship’s  head 
ings 

USS  FITZGER¬ 
ALD. 

DDG  62 

102.32  thru 
112.50  de¬ 
gree. 

3.  Table  Five  of  706.2  is  amended  by 
adding  the  following  vessel: 


Table  Five 


Vessel 


No. 


Masthead 
lights  not 
over  all 
other  lights 
and  ob¬ 
structions, 
annex  I, 
sect.  2(0 


Forward 
masthead 
light  not  in 
forward 
quarter  of 
ship,  annex 
I.  sec.  3(a) 


After  mast¬ 
head  light 
less  than  'k 
ship’s 

length  aft  of 
forward 
masthead 
light,  annex 
I,  sec.  (3)(a) 


Percent¬ 
age  hori¬ 
zontal 
separa¬ 
tion  at¬ 
tained 


USS  FITZGERALD 


DDG  62  X  X  X  20.4 


Dated:  December  7, 1994. 

H.E.  Grant, 

Rear  Admiral,  JAGC,  U.S.  Navy  Judge 
Advocate  General. 

[FR  Doc.  95-1011  Filed  1-13-95;  8:45  am] 
BILUNG  CODE  3810-AE-P-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MI19-03-6755;  FRL-6134-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plan; 
Michigan;  Wayne  County  Particulate 
Matter  Nonattainment  Area 

agency:  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Final  rule. 

SUMMARY:  In  this  action  USEPA  is 
approving  the  State  Implementation 


Plan  (SIP)  submitted  by  the  State  of 
Michigan  for  the  purpose  of  bringing 
about  the  attainment  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM).  The 
SIP  was  initially  submitted  by  the 
Michigan  Department  of  Natural 
Resources  (MDNR)  on  June  11, 1993 
with  revisions  submitted  on  April  7, 
1994  and  October  14, 1994.  On  June  15, 
1994  the  USEPA  published  a  Notice  of 
Proposed  Rulemaking  (NPR)  to 
disapprove  the  Jime  11, 1993  and  April 
7, 1994  submittals  (see  59  FR  30742). 
The  State’s  October  14, 1994  SIP 
revision  adequately  addresses  the 
deficiencies  which  had  been  the  basis 
for  the  proposed  disapproval  of  the 
previous  submittals.  'Therefore,  USEPA 
is  withdrawing  the  proposed 
disapproval  and  is  now  approving  the 
State  submittal  as  meeting  the  Federal 


requirements  for  an  approvable 
nonattainment  area  PM  SIP  for  Wayne 
County,  Michigan. 

EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  February  16, 1995. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  (It  is 
recommended  that  you  telephone 
Christos  Panos  at  (312)  353-8328,  before 
visiting  the  Region  5  office.) 

United  States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  Air  Toxics  and  Radiation 
Branch,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590. 

Public  Information  Reference  Unit, 
Environmental  Protection  Agency, 

401  M  Street,  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos,  Environmental 
Engineer,  Regulation  Development 
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Section,  Air  Toxics  and  Radiation 
Branch  (AT-18J),  United  States 
Environmental  Protection  Agency, 

Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590,  (312) 
353-8328. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  189  of  the  Clean  Air  Act  (Act), 
42  U.S.C.  7513(a),  requires  that  States 
containing  initial  moderate  PM 
nonattainment  areas  submit  to  USEPA 
by  November  15, 1991  among  other 
things,  a  plan  and  demonstration  that 
the  plan  will  provide  for  attainment  of 
the  PM  NAAQS  as  expeditiously  as 
practicable  but  no  later  than  December 
31, 1994.  To  satisfy  this  requirement,  on 
June  11, 1994  the  State  submitted  a 
proposed  SIP  revision  which  consisted 
jirimarily  of  31  consent  orders  between 
the  State  and  PM  sources.  The  April  7, 
1994  submittal  consisted  of  a  revised 
order  for  the  Marblehead  Lime 
Company,  River  Rouge,  Michigan  which 
superseded  the  portion  of  the  June  11, 
1993  SIP  submittal  applicable  to  the 
Marblehead  Lime,  River  Rouge  facility. 
The  air  quality  dispersion  modeling 
conducted  by  the  State  to  demonstrate 
attaimnent  was  based  upon  control 
measures,  limitations,  and  conditions 
contained  in  these  orders. 

'  The  air  quality  planning  requirements 
for  moderate  PM  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  Title 
I  of  the  Act.  The  USEPA  has  issued  a 
“General  Preamble”  describing  USEPA ’s 
preliminary  views  on  how  USEPA 
intends  to  review  SIP’s  and  SIP 
revisions  submitted  under  Title  I  of  the 
Act,  including  those  State  submittals 
containing  moderate  PM  nonattainment 
area  SIP  requirements  (see  generally  57 
FR  13498  (April  16, 1992)  and  57  FR 
18070  (April  28, 1992)). 

In  the  June  15, 1994  NPR,  USEPA 
proposed  to  disapprove  in  its  entirety 
the  SIP  revision  submitted  by  the  State 
because  USEPA  found  unapprovable 
provisions  in  each  of  the  31  consent 
orders  submitted  for  approval  into  the 
Michigan  SIP,  however,  the  USEPA  also 
noted  that  it  would  change  the  proposed 
disapproval  to  final  approval  if  the  State 
were  to  remove  the  imacceptable 
language  in  paragraph  11,  or  replace  it 
with  a  previously  approved  version, 
remove  paragraph  12  in  each  of  the  31 
consent  orders,  and  submit  revised 
consent  orders  to  USEPA.  The  State 
subsequently  revised  paragraph  I*!, 
removed  paragraph  12  of  the  consent 
orders  and  submitted  the  revised  orders 
for  approval  into  the  Michigan  SIP  on 
October  14, 1994. 


II.  This  Action 

Section  llO(k)  of  the  Act,  42  U.S.C. 
7410(k),  sets  out  provisions  governing 
USEPA’s  review  of  SIP  submittals.  In 
this  action,  USEPA  is  withdrawing  its 
proposed  disapproval  published  in  the 
June  15, 1994  NPR  (59  FR  30742)  and 
is,  instead,  fully  approving  the 
attainment  plan  for  the  Wayne  County 
PM  nonattainment  area. 

Discussion  of  how  the  State  met  the 
Act’s  requirements  for  pent  D 
nonattainment  area  SIPs  providing  for 
attainment  and  maintenance  of  the  PM 
NAAQS  is  included  in  the  June  15, 1994 
NPR  and  the  November  24, 1993 
technical  support  document  (TSD)  and 
will  not  be  repeated  here.  The  revised 
consent  orders  do  not  alter  the 
attainment  demonstration  submitted  on 
June  11, 1993.  No  public  comments 
were  received  on  USEPA’s  review  of 
this  portion  of  the  submittal.  The 
comments  submitted  only  address  the 
proposed  disapproval  of  the  consent 
orders.  The  following  sections  discuss 
the  basis  for  USEPA’s  proposed 
disapproval,  comments  received,  and 
USEPA’s  response  to  comments. 

III.  Basis  for  Proposed  Disapproval 

The  USEPA  proposed  to  disapprove 
the  Jime  11, 1993  SIP  submittal  because 
of  unapprovable  lemguage  contained  in 
two  provisions  found  in  each  of  the  31 
consent  orders.  One  provision 
(paragraph  11)  allowed  for  the 
substitution  of  “equivalent”  particulate 
and  fugitive  dust  control  measures.  The 
USEPA  noted  that  language  in  this 
provision  was  unacceptable  because  it 
bypassed  the  Act’s  substantive  and 
procedural  requirements  for  SIP 
revisions  and  went  beyond  the  scope  of 
the  existing  policy  on  providing  for 
flexibility  in  the  SIPs.  The  USEPA  had 
informed  MDNR  that  it  could  provide 
sources  some  flexibility  by  revising 
paragraph  11  to  permit  use  of  those 
measures  specifically  outlined  by 
existing  USEPA  guidance. 

The  other  provision  (paragraph  12) 
allowed  for  termination  of  the  order 
upon  the  issuance  of  an  operating 
permit  pursuant  to  Title  V  of  the  Act. 
The  USEPA  noted  that  in  order  for  the 
SIP  to  be  enforceable,  consent  orders 
must  not  expire.  Emission  limits  foimd 
in  Title  5  permits  must  be  the  same  as 
those  found  in  the  SIP  or  within  the 
flexibility  provided  for  by  the  SIP. 
Should  the  consent  order  expire,  the  SIP 
would  be  deficient,  even  following  the 
issuance  of  an  operating  permit.  More 
details  are  provided  in  the  November 
24, 1993  TSD  and  the  June  15, 1994 
NPR. 


IV.  Public  Comments/USEPA  Response 

A  thirty  day  public  comment  period 
was  provided  to  allow  interested  parties 
the  opportunity  to  comment  on 
USEPA’s  proposed  action.  A  summary 
of  the  public  comments  received  and 
USEPA’s  response  are  presented  below. 

Public  Comment:  The  Wayne  County 
Air  Pollution  Control  Division  agrees 
with  USEPA  on  the  second  issue 
(expiration  of  consent  orders)  but 
disagrees  with  the  first  issue  (equivalent 
control  measures).  The  Division  believes 
that  USEPA  should  provide  some 
mechanism  or  flexibility  for  the  local  or 
State  agencies  to  recommend  approval  if 
a  company  proposes  an  alternative 
equivalent  control  measure  and 
demonstrates  that  it  will  achieve  an 
equivalent  or  better  control  efficiency 
on  a  particulate  matter  source. 

USEPA  Response:  The  USEPA’s 
detailed  response  to  this  comment  is 
addressed  below. 

Public  Comment:  The  MDNR  stated 
that  the  enclosed  particulate  matter 
consent  orders  have  been  revised  to 
incorporate  wording  to  address  the 
deficient  “equivalency”  provisions  in 
paragraph  11,  consistent  with  USEPA’s 
August  28, 1994  letter  and  as  such 
should  meet  USEPA’s  conditions  for 
approvahility. 

USEPA  Response:  The  USEPA  has 
reviewed  the  revised  consent  orders  and 
finds  that  the  State  has  adequately 
addressed  USEPA’s  concerns  as  detailed 
in  the  November  24, 1993  TSD  and  the 
June  15, 1994  NPR.  The  consent  orders 
revisions  are  also  consistent  with 
USEPA’s  August  28, 1994  letter.  The 
revised  language  provides  flexibility  in 
the  SIPs  for  altering  control  programs 
and  processes,  so  long  as  the  change 
does  not  result  in  an  increase  in  the 
level  of  fugitive  dust  or  particulate 
emissions.  The  alternative  method  must 
also  be  demonstrated  to  be  equivalent  to 
the  approved  SIP  method  through  the 
use  of  a  USEPA-approved  model.  Any 
alternative  method  or  model  would 
require  a  site-specific  SIP  revision.  This 
procedure  ensures  that  the  limits  are  not 
subject  to  revision  at  the  sole  discretion 
of  the  State. 

Public  Comment:  The  MDNR  also 
stated  that  the  termination  clause  which 
previously  was  paragraph  12  of  the 
original  consent  orders  has  been 
deleted. 

USEPA  Response:  Deletion  of  this 
provision  from  the  consent  orders 
corrects  the  deficiency  cited  in  the  June 
15, 1994  NPR. 

V.  Implications  of  This  Action 

The  USEPA  is  approving  the  SIP 
initially  submitted  by  the  State  of 
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Michigan  on  June  11. 1993  with 
revisions  submitted  on  April  7, 1994 
and  October  14, 1994.  The  MDNR  has 
demonstrated  that  the  Wayne  Coimty 
moderate  PM  nonattainment  area  will 
attain  the  PM  NAAQS  by  December  31, 
1994. 

VI.  Administrative  Review 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  ^ture 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
a  revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  review  under  Executive  Order 
12866. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604j.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  Jurisdiction  over 
populations  of  less  than  50,000. 

The  SIP  approvals  imder  section  110 
and  subchapter  I,  part  D  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  F^eral  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S£.P.A.,  427 
U.S.  246,  256-66  (1976J. 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(lJ  of  the  Act, 
petitions  for  Judicial  review  of  this 
action  must  ^  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  20, 1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 


purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  Judicial  review  may  be  filed,  and 
shall  not  postpone  the  efiectiveness  of 
such  a  rule.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
Recordkeeping  requirements. 

Dated:  December  29, 1994. 

Valdas  V.  Adamkus, 

Regional  A  dministrator. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED! 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671  q. 

§52.1170  [Amended] 

Subpart  X — Michigan 

2.  52.1170  is  amended  by  adding 
paragraph  (c)(100)  tb  read  as  follows: 
***** 

(c)  *  *  * 

(100)  On  June  11, 1993  the  Michigan 
Department  of  Natural  Resources 
(MDNR)  submitted  a  plan,  with 
revisions  submitted  on  April  7, 1994 
cmd  October  14, 1994  for  the  purpose  of 
bringing  about  the  attainment  of  the 
National  Ambient  Air  Quality  Standards 
for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM)  in  the 
Wayne  Coimty  moderate  PM 
nonattainment  area. 

(i)  Incorporation  by  reference. 

(A)  Consent  Order  4-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Allied  Signal,  Inc.,  Detroit  Tar  Plant. 

(B)  Consent  Order  5-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Asphalt  Products  Company,  Plant 
5A. 

(C)  Consent  Order  6-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Clawson  Concrete  Company,  Plant 
#1. 

(D)  Consent  Order  7-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Cummings-Moore  Graphite 
Company. 

(E)  Consent  Order  8-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 


the  Delray  Connecting  Railroad 
Company. 

(F)  Consent  Order  9-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Detroit  Edison  Company,  River 
Rouge  Plant. 

(G)  Consent  Order  10-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Detroit  Edison  Company,  Sibley 
Quarry. 

(H)  Consent  Order  11-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  city  of  Detroit,  Detroit  Water  and 
Sewage  Department,  Wastewater 
Treatment  Plant. 

(I)  Consent  Order  12-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Ferrous  Processing  and  Trading 
Company. 

(J)  Consent  Order  13-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Ford  Motor  Company,  Rouge 
Industrial  Complex. 

(K)  Consent  Order  14-1993  effective 
Ortober  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Ford  Motor  Company,  Vulcan  Forge. 

(L)  Consent  Order  15-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Edward  C.  Levy  Company,  Detroit 
Lime  Company. 

(M)  Consent  Order  16-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Edward  C.  Levy  Company,  Plant  #1. 

(N)  Consent  Order  17-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Edward  C.  Levy  Company,  Plant  #3. 

(O)  Consent  Order  18-1993  effective 
October  12. 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Edward  C.  Levy  Company,  Plant  #6. 

(P)  Consent  Order  19-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Edward  C.  Levy  Company,  Plant  4 
and  5. 

(Q)  Consent  Order  20-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Edward  C.  Levy  Company,  Plant 
Scrap  Up-Grade  Facility. 

(R)  Consent  Order  21-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Marblehead  Lime,  Brennan  Avenue 
Plant. 

(S)  Consent  Order  22-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Marblehead  Lime,  River  Rouge 
Plant. 
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(T)  Consent  Order  23-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  McLouth  Steel  Company,  Trenton 
Plant. 

(U)  Consent  Order  24-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Michigan  Foundation  Company, 
Cement  Plant. 

(V)  Consent  Order  25-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Michigan  Foundation  Company, 
Sibley  Quarry. 

(W)  Consent  Order  26-1993  effective 
Octo^r  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Morton  International,  Inc.,  Morton 
Salt  Division. 

(X)  Consent  Order  27-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  National  Steel  Corporation,  Great 
Lakes  Division. 

(Y)  Consent  Order  28-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  National  Steel  Corporation, 
Transportation  and  Materials  Handling 
Division. 

(Z)  Consent  Order  29-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Peerless  Metals  Powders, 
Incorporated. 

(AA)  Consent  Order  30-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Rouge  Steel  Company. 

(BB)  Consent  Order  31-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Keywell  Corporation. 

(CC)  Consent  Order  32-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  St.  Marys  Cement  Company. 

(DD)  Consent  Order  33-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  United  States  Gypsmn  Company. 

(EE)  Con^nt  Order  34-1993  effective 
October  12, 1994  issued  by  the  MDNR. 
This  Order  limits  the  PM  emissions  for 
the  Wyandotte  Municipal  Power  Plant. 

(FR  Doc.  95-1067  Filed  1-13-95;  8:45  am) 
BILLING  CODE  656fr-a(M> 


40  CFR  Part  81 

[VA37Tl-6812a;  FRL-8139-81 

Clean  Air  Act  Promulgation  of 
Reclassification  of  Ozone 
Nonattainment  Areas  in  Virginia,  and 
Attainment  Determinations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  reclassifies  the 
Norfolk-Virginia  Beach-Newport  News 
(Hampton  Roads)  ^  VA  ozone 
nonattainment  area  from  marginal 
nonattainment  to  moderate 
nonattainment.  This  action  also 
determines  that  the  Sussex,  DE; 
Allentown-Bethlehem-Easton,  PA-NJ; 
Altoona,  PA;  Erie,  PA;  Harrisburg- 
Lebanon-Carlisle,  PA;  Johnstown,  PA; 
Lancaster,  PA;  Scranton-Wilkes-Barre, 
PA;  Youngstown-Warren-Sharon,  PA- 
OH;  York,  PA;  and  Greenbrier,  WV 
ozone  nonattainment  areas  classified  as 
marginal  have  attained  the  ozone  air 
quality  standard  by  the  November  15, 
1993  attainment  date.  In  addition,  this 
action  determines  that  the  Kent  and 
Queen  Aime’s  Counties,  MD  marginal 
ozone  nonatt£unment  area  attained  the 
ozone  standard  by  November  1994. 
These  actions  are  based  on  monitored 
air  quality  readings  for  ozone  during  the 
years  1991-1994.  This  is  not  a 
redesignation  action  for  these  marginal 
areas  for  which  air  quality  monitoring 
data  indicates  attainment  of  the 
standard.  The  Clean  Air  Act  requires 
that  a  separate  redesignation  request  be 
submitted  by  the  appropriate  states  to 
EPA.  Finally,  this  dociunent  sets  forth 
the  method  which  EPA  will  use 
throughout  the  country  henceforth  to 
notify  the  public  that  areas  have 
attained  an  air  quality  standard.  EPA  is 
taking  no  action  in  this  document 
regarding  the  Smyth  County,  VA 
nonattainment  area. 

DATES:  This  action  will  be  effective 
March  20, 1995,  unless  notice  is 
received  by  February  16, 1995  that 
someone  wishes  to  submit  adverse  or 
critical  comments.Tf  the  effective  date  is 
delayed  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division.  U.S.  Environmental  Protection 


Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  A.  Pino,  (215)  597-9337,  at  the 
EPA  Regional  office  listed  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Clean  Air  Act  Requirements  and  EPA 
Actions  Concerning  Designation  and 
Classification 

Section  107(d)(4)  of  the  Clean  Air  Act 
(the  Act)  required  the  States  and  EPA  to 
designate  areas  as  attainment, 
nonattainment,  or  unclassifiable  for 
ozone  as  well  as  other  pollutants  for 
which  national  ambient  air  quality 
standards  (NAAQSs)  have  been  set. 
Section  181(a)(1)  (table  1)  required  that 
ozone  nonattainment  areas  be  classified 
as  marginal,  moderate,  serious,  severe, 
or  extreme,  depending  on  their  air 
quality. 

In  a  series  of  Federal  Register 
documents.  EPA  completed  this 
designation  and  classification  process. 
See  56  FR  58694  (November  6, 1991);  57 
FR  56762  (Nov.  30, 1992);  and  59  FR 
18967  (April  21, 1994).  By  these 
documents,  EPA  designated  and 
classified  all  areas  of  the  country  for 
ozone. 

Areas  designated  nonattainment  for 
ozone  are  required  to  meet  attainment 
dates  specified  under  the  Act.  For  areas 
classified  Marginal  through  Extreme,  the 
attainment  dates  range  from  November 
15, 1993  through  November  15,  2010.  A 
discussion  of  the  attainment  dates  is 
foimd  in  the  General  Preamble,  57  FR 
13498  (April  16, 1992). 

The  Sussex,  DE;  Kent  and  Queen 
Anne’s  Counties,  MD;  Allentown- 
Bethlehem-Easton,  PA-NJ;  Altoona,  PA; 
Erie,  PA;  Harrisburg-Lebanon-Carlisle, 
PA;  Johnstown,  PA;  Lancaster,  PA; 
Scranton-Wilkes-Barre,  PA; 
Yoimgstown-Warren-Sharon,  PA-OH; 
York,  PA;  Norfolk-Virginia  Beach- 
Newport  News  (Hampton  Roads),  VA; 
Smyth  County,  VA  (portion  of  White 
Top  Mountain);  and  Greenbrier,  WV 
areas  were  designated  nonattainment 
and  classified  marginal  for  ozone 
pursuant  to  56  FR  56694  (November  6, 
1991).  By  this  classification,  their 
attainment  date  became  November  15, 
1993. 

B.  Clean  Air  Act  Requirements  and  EPA 
Actions  Concerning  Reclassification 

Section  181(b)(2)(A)  requires  the 
Administrator,  shortly  after  the 
attainment  date,  to  determine  whether 
ozone  nonattainment  areas  attained  the 
NAAQS.  This  provision  states: 
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Within  6  months  following  the  applicable 
attainment  date  (including  any  extension 
thereoO  for  an  ozone  nonattainment  area,  the 
Administrator  shall  determine,  based  on  the 
areas  design  value  (as  of  the  attainment  date), 
whether  the  area  attained  the  standard  by  the 
date. 

This  provision  further  states  that,  for 
areas  classified  as  marginal,  moderate, 
or  serious,  if  the  Administrator 
determines  that  the  area  did  not  attain 
the  standard  by  its  attainment  date,  the 
area  must  be  reclassified  upwards 
(bumped-up): 

Except  for  any  severe  or  extreme  area,  any 
area  that  the  Acbninistrator  finds  has  not 
attained  the  standard  by  that  date  shall  be 
reclassified  by  operation  of  law  in 
accordance  with  table  1  of  subsection  (a)  of 
this  section  to  the  higher  of — 

(i)  The  next  higher  classification  for  the 
area, 

or 

(ii)  The  classification  applicable  to  the 
area’s  design  value  as  determined  at  the  time 
of  the  notice  required  under  subparagraph 
(B). 

Finally,  subparagraph  (B)  of  section 
1 81(b)(2)  mandates  that  the 
Administrator  publish  a  document  in 
the  Federal  Register  identifying  each 
area  that  failed  to  attain  the  NAAQS. 

As  quoted  above,  section  181(b)(2)(A) 
states  that  the  determination  of 
attainment  status  be  based  on  the  area’s 
“design  value".  EPA  interprets  this 
provision  generally  to  refer  to  EPA’s 
methodology  for  determining  attainment 
status.  See  generally.  H  Comm.  Rep. 
101-490  pp.  197,  232  (1990)  (House 
Energy  and  Commerce  Committee 
Report). 

For  ozone,  EPA  determines 
attainment  status  on  the  basis  of  the 
expected  number  of  exceedances  of  the 
NAAQS  over  the  three-year  period  up 
to.  and  including,  the  attainment  date. 
See  57  FR  13506  (April  16. 1992)  (the 
"General  Preamble").  Under  these 
requirements,  for  marginal  ozone 
nonattainment  areas,  EPA  reviewed  air 
quality  during  the  years  1991—1993  to 
determine  whether  the  area  met  its 
attainment  date. 

II.  Summary  of  Action 

A.  Determinations  of  Attainment 

By  this  action,  EPA  is  issuing  a  final 
rule  that  determinations  under  section 
181(b)(2)(A)  of  whether  an  area  attained 
the  ozone  NAAQS  by  its  attainment  date 
will  be  made  on  the  basis  of  air  quality 
monitoring  data  for  the  three-year 
period  up  to  and  including  the 
attainment  date.  The  air  quality  data 
relied  on  for  these  determinations  must 
be  consistent  with  40  CFK  part  58 
requirements  and  other  relevant  EPA 
guidance  and  recorded  in  EPA’s 


Aerometric  Information  Retrieval 
System  (AIRS). 

If  this  rule  takes  effect,  future  EPA 
determinations  of  whether  an  ozone 
nonattainment  area  attained  the  NAAQS 
by  its  attainment  date  will  be  made 
solely  by  reference  to  AIRS  data.  EPA 
would  not  be  required  to  publish  a 
Federal  Register  document  concerning 
areas  that  attained  the  ozone  NAAQS. 
EPA  would  continue  to  be  required  to 
publish  a  Federal  Register  document  for 
areas  that  failed  to  attain  the  ozone 
NAAQS  and  that  are  subject  to 
reclassification.  However,  this  notice 
would  be  a  final  action  not  subject  to 
notice  and  comment  under  the 
Administrative  Procedures  Act,  5  U.S.C. 
553(b).  Instead,  EPA  will  invoke  the 
“good  cause”  exemption  fiom  notice- 
and-comment  rulemaking,  under  5 
U.S.C.  553(b)(B).  The  “good  cause’’ 
exemption  applies  when  the  agency  “for 
good  cause  finds  *  *  *  that  notice  and 
public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  This  exemption 
applies  to  merely  ministerial  actions, 
and  EPA  takes  the  position  that  a 
reclassification  based  on  air  quality  data 
amounts  to  a  ministerial  action. 

The  system  described  above  would 
fulfill  the  requirements  of  section 
181(b)(2)  of  the  Act.  EPA  intends  to 
undertake  the  same  system  for  making 
attainment  determinations  with  respect 
to  areas  that  are  nonattainment  for 
carbon  monoxide  (CO)  under  section 
186(b)(2).  By  this  action.  EPA  is  issuing 
a  final  rule  to  this  effect,  which  will  be 
effective  March  20, 1995  unless  notice 
is  received  by  February  16, 1995  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

B.  Region  III  Nonattainment  Areas 

EPA  is  today  determining  that  the 
Hampton  Roads  nonattainment  area  in 
Virginia  failed  to  demonstrate 
attainment  by  its  attainment  date  of 
November  15, 1993.  The  Hampton 
Roads  ozone  nonattainment  area  is 
comprised  of  Chesapeake,  Hampton, 
James  City  County,  Newport  News, 
Norfolk,  Poquoson,  Portsmouth,  Suffolk. 
Virginia  Beach,  Williamsburg,  and  York 
County  in  Virginia.  This  determination 
is  based  on  air  quality  monitors 
revealing  exceedances  of  the  ozone 
NAAQS  during  the  three  year  period 
1991-1993. 

In  order  to  attain  the  NAAQS  for 
ozone,  each  monitoring  site  in  a 
nonattainment  area  must  average  no 
more  than  1.0  expected  exceedance  of 
the  standard  (0.12  parts  per  million 
(ppm)  ozone)  per  year  in  a  three  year 


period.  The  number  of  expected 
exceedances  is  calculated  by  adjusting 
the  number  of  actual  monitored 
exceedances  to  accovmt  for  missing  data. 
Monitors  in  the  Hampton  Roads  area  in 
Virginia  recorded  ei^t  exceedances  of 
the  ozone  NAAQS  in  the  three  year 
period  1991  to  1993.  In  the  Hampton 
Roads  area,  the  Suffolk  monitor  (No.  51- 
800-0004)  recorded  five  exceedances  in 
that  time  period.  Consequently’  the 
average  annual  expected  exceedances 
for  the  Hampton  Roads  area  was  1.7  for 
the  1991-1993  period.  The  ozone  data 
measured  during  that  same  period  for 
this  area  indicates  a  design  value  of 
0.131  parts  per  million  (ppm). 

Monitoring  data  in  the  Hampton 
Roads  area  for  the  1992-1994  period 
indicates  that  the  expected  niunber  of 
exceedances  remains  1.7  and  the  design 
value  remains  0.131  ppm  ozone. 
Therefore,  the  area  did  not  attain  the 
NAAQS  for  ozone  by  November  15, 

1993  and  continues  to  violate  the  ozone 
standard.  Pursuant  to  section  181  of  the 
Act,  EPA  is  required  to  reclassify 
(bump-up)  the  area  to  moderate. 

This  document  fulfills  EPA’s 
obligations  under  section  181(b)(2)  to 
determine  whether  the  Hampton  Roads, 
Virginia  marginal  ozone  nonattainment 
area  attained  the  ozone  NAAQS  by  their 
attainment  date,  and  to  publish  its 
determination  in  the  Federal  Register. 

Under  Section  182(i)  of  the  Act, 
reclassifying  the  Hampton  Roads, 
Virginia  area  to  moderate  means  that  tbe 
Commonwealth  of  Virginia  will  be 
required  to  submit  State  Implementation 
Plan  (SIP)  revisions  for  this  area 
appropriate  for  moderate  areas  under 
section  182(b).  Section  182(i)  further 
provides  that  deadlines  provided  under 
the  requirements  of  section  182(b) 
remain  applicable  to  these  areas,  except 
that  the  Administrator  (or  the 
Administrator’s  delegate)  “may  adjust 
any  applicable  deadlines  (other  than 
attainment  dates)  to  the  extent  such 
adjustment  is  necessary  or  appropriate 
to  assure  consistency  among  required 
submissions.”  Accordingly, 
reclassification  to  moderate  results  in  an 
attainment  date  for  the  Hampton  Roads 
area  of  November  15, 1996  under 
section  181(a)(1)  (table  1). 

However,  EPA  is  exercising  its 
authority  to  adjust  the  SIP  submission 
schedule  for  the  moderate  area  controls. 
All  SIP  submissions  required  under 
section  182(b)  must  be  submitted  by 
November  15, 1995.  All  required 
controls  and  emission  reductions  must 
be  implemented  or  achieved  on  a 
schedule  that  facilitates  attainment  by 
November  15, 1996  (the  attainment  date 
for  marginal  areas).  This  submittal  date 
will  assure  consistencj'  in  SIP  submittal 
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schedules  and  afford  the  States 
sufficient  time  to  prepare  the  submittals, 
while  also  assuring  that  the  required 
controls  may  be  implemented  by  the 
attainment  date.  EPA  cautions  that 
because  the  determination  of  whether 
the  areas  attain  the  NAAQS  by  the  end 
of  1996  must  be  based  on  air  quality 
during  the  1994-1996  period,  tlie  sooner 
the  moderate  controls  are  implemented, 
the  more  likely  the  area  will  reach 
attainment  by  the  end  of  1996. 

In  addition,  this  notice  serves  to 
announce  EPA’s  determination  that  the 
Sussex,  Delaware:  Allentown- 
Bethlehem-Easton,  Pennsylvania-New 
Jersey:  Altoona,  Pennsylvania:  Erie. 
Pennsylvania:  Harrisburg-Lebanon- 
Carlisle,  Pennsylvania:  Johnstown, 
Pennsylvania:  Lancaster,  Permsylvania: 
Scranton-Wilkes-Barre,  Pennsylvania: 

Y  oungstown- Warren-Sharon . 
Pennsylvania-Ohio:  York,  Pennsylvania: 
and  Greenbrier.  West  Virginia  marginal 
ozone  nonattainment  areas  succeeded  in 
demonstrating  attainment  of  the  ozone 
NAAQS  by  their  attainment  date  of 
November  15, 1993.  This  determination 
is  also  based  on  ozone  air  quality  data 
measured  diuing  the  1991-1993  period. 
All  of  these  areas  have  average  annual 
expected  exceedances  less  than  or  equal 
to  1.0  for  the  1991-1993  three  year 
period. 

Furthermore,  EPA  has  determined 
that  the  Kent  and  Queen  Anne’s 
Counties  area,  Maryland  did  not  attain 
the  ozone  standard  by  its  attainment 
date,  but  has  now  attained  the  standard. 
During  the  1991-1993  period,  eight 
exceedances  were  monitored  at  the  only 
monitoring  site  in  the  area,  the 
Millington  site  (No.  24-029-0002).  The 
average  annual  expected  exceedances 
was  2.8  for  the  Kent  and  Queen  Anne’s 
areas  in  that  period,  and  the  design 
value  was  0.133  ppm.  However,  data  for 
the  most  recent  three  years  period, 
1992-1994,  indicates  that  the  area  has 
now  attained  the  ozone  standard.  Only 
two  exceedance  were  recorded  in  that 
time  period,  making  the  average  annual 
expected  exceedances  0.66  and  the 
ozone  design  value  0.121  ppm.  (Because 
the  ozone  standard  is  0.12  ppm  ozone, 
design  values  <0.124  ppm,  which  are 
rounded  off  to  <0.12  ppm,  meet  this 
standard.  Design  values  ^.125  ppm  do 
not  meet  the  standard  because  they  are 
rounded  off  to  >0.13  ppm.)  Since  this 
area  is  no  longer  violating  the  ozone 
standard,  reclassification  to  moderate  is 
not  warranted. 

Although  EPA  has  determined  that 
the  marginal  nonattainment  areas  of 
Sussex  Coimty,  DE:  Kent  and  Queen 
Anne’s  Counties,  MD:  Allentown- 
Bethlehem-Easton,  Altoona,  Erie, 
Harrisburg-Lebanon-Carlisle. 


Johnstown,  Lancaster,  Scranton-Wilkes- 
Barre,  Youngstown-Warren-Sharon,  and 
York  areas,  PA:  and  Greenbrier  County, 
WV  have  attained  the  ozone  NAAQS, 
they  will  continue  to  carry  the 
designation  of  nonattainment  and  the 
classification  of  marginal.  They  are 
eligible  to  be  redesignated  to  attainment 
under  section  107(d)(3),  if  the  criteria  of 
that  provision  are  met.  A  redesignation 
of  an  area  to  attainment  must  be  a 
formal  request  by  a  State  to  EPA  and- 
include,  among  other  things,  a  public 
hearing,  all  section  110  and  part  D 
requirements,  and  a  ten  year 
maintenance  plan.  EPA  must  review  the 
request  and  follow  the  usual  procedures 
of  completeness  review,  a  notice  of 
proposed  rulemaking,  and  a  final  action 
after  reviewing  public  comments. 

There  was  no  ozone  air  quality 
monitoring  in  Smyth  County,  Virginia 
in  the  1991-1993  period.  Consequently, 
no  determination  can  be  made  as  to 
whether  or  not  this  area  attained  the 
ozone  NAAQS.  Therefore,  EPA  is  taking 
no  action  in  this  notice  regarding  this 
nonattainment  area.  Smyth  County’s 
classification  of  marginal  and  rural 
transport  will  remain  in  place. 

A  detailed  discussion  of  the  air 
quality  data  used  in  EPA’s  attainment 
determinations  is  contained  in  the 
technical  support  document  (TSD) 
prepared  for  this  action.  Copies  of  the 
TSD  are  available  firom  the  EPA 
Regional  office  listed  in  the  ADDRESSES 
section  of  this  document. 

Final  Action 

In  this  action,  EPA  is  promulgating  a 
reclassification  to  moderate  for  the 
Hampton  Roads.  Virginia  nonattainment 
area.  Also  in  this  action,  EPA  is 
notifying  the  public  that  future  EPA 
determinations  of  whether  an  ozone 
nonattainment  area  attained  the  NAAQS 
by  its  attainment  date  will  be  made 
solely  by  reference  to  the  AIRS  data. 

EPA  would  not  be  required  to  publish 
a  Federal  Register  notice  concerning 
areas  that  attained  the  ozone  NAAQS. 
Finally,  this  action  serves  to  notify  the 
public  that  the  marginal  nonattainment 
areas  of  Sussex  County  in  Delaware: 
Kent  and  Queen  Anne’s  Counties  in 
Maryland:  Allentown-Bethlehem- 
Easton,  Altoona,  Erie,  Harrisburg- 
Lebanon-Carlisle,  Johnstown,  Lancaster, 
Scranton-Wilkes-Barre,  Youngstown- 
Warren-Sharon,  and  York  areas  in 
Pennsylvania:  and  Greenbrier  County  in 
West  Virginia  have  attained  the  ozone 
NAAQS.  These  areas  will  continue  to 
carry  the  designation  of  nonattainment 
and  the  classification  of  marginal.  These 
areas  are  eligible  to  be  redesignated  to 
attainment  under  section  107(d)(3)  of 


the  Act,  if  the  criteria  of  that  provision 
are  met. 

This  action  is  being  taken  without 
prior  proposal  because  the  changes  are 
noncontroversial  and  EPA  anticipates 
no  significant  comments  on  them.  The 
public  should  be  advised  that  this 
action  will  be  effective  60  days  from 
date  of  this  Federal  Register  document. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
documents  will  be  published  before  the 
effective  date.  One  document  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period. 

Under  section  307(b)(1)  of  the  CAA, 

42  U.S.  C.  7607(b)(1),  petitions  for 
judicial  review  of  this  action  must  he 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
March  20, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  nde  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  he  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA.  42  U.S.C. 
7607(b)(2).] 

Under  ^O.  12291,  EPA  is  required  to 
judge  whether  an  action  is  "major”  and 
therefore  subject  to  the  requirement  of  a 
regulatory  impact  analysis.  The  Agency 
has  determined  that  the  reclassification 
made  final  today  would  result  in  none 
of  the  significant  adverse  economic 
effects  set  forth  in  section  1(b)  of  the 
E.O.  as  grounds  for  a  finding  that  an 
action  is  “major.”  The  Agency  has, 
therefore,  concluded  that  this  action  is 
not  a  "major”  action  under  E.O.  12291. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-ptofit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Reclassifications  of  nonattainment 
areas  under  section  181  of  the  Act  do 
not.  hy  themselves,  create  any  new 
requirements.  Therefore,  because  this 
action  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  small 
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entities.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  EPA,  427  IJ.S. 
246,  255-66  (1976);  42  U.S.C. 

7410(a)(2). 

By  action  dated  December  20, 1994, 
the  EPA  Administrator  delegated  to  the 
Regional  Administrators  the  authority  to 
determine  whether  ozone 
nonattainment  areas  attained  the 
NAAQS.  The  Office  of  Management  and 
Budget  has  exempted  this  action  from 


review  under  Executive  Order  12866. 
The  Regional  Administrator’s  decision 
to  reclassify  the  Hampton  Roads  ozone 
nonattainment  area  from  meuginal  to 
moderate  is  based  on  whether  it  has 
attained  the  NAAQS  by  its  attainment 
date,  pursuant  to  section  181  of  the  Act. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Ozone. 

Dated:  January  5, 1995. 

Peter  H.  Kostmayer, 

Regional  Administrator. 

40  CFR  part  81  is  amended  as  follows: 


PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  In  §  81.347  the  “Virginia-Ozone” 
table  is  amended  by  revising  the  entry 
for  “Norfolk-Virginia  Beach-Newport 
News  (Hampton  Roads)  Area”  and  all  of 
the  subentries  to  read  as  follows: 

§81.347  Virginia. 

***** 


VlRGINIA—OZONE 


Designated  area 


Norfolk-Virginia  Beach-Newport  News  (Hampton  Roads)  Area: 

Chesapeake  . 

Hampton . 

James  City  County . 

Newport  News . 

Norfolk . 

Poquoson  . 

Portsmouth . 

Suffolk  . . . 

Virginia  Beach . 

Williamsburg . 

York  County  . . . . 


Designation  Classification 


Date’ 

Type 

Date’ 

Type 

1/6/92 

Nonattainment  . 

....  Mar.  20, 

19952  . 

...  Moderate. 

1/6/92 

Nonattainment . 

....  Mar.  20, 

19952  . 

...  Moderate. 

1/6/92 

Nonattainment  . 

....  M^r.  20, 

19952  . 

...  Moderate. 

1/6/92 

Nonattainment  . 

....  Mar.  20, 

19952  . 

...  Moderate. 

1/6/92 

Nonattainment . 

....  Mar.  20, 

19952  . 

...  Moderate. 

1/6/92 

Nonattainment . 

....  Mar.  20, 

19952  . 

...  Moderate. 

1/6/92 

Nonattainment . 

....  Mar.  20, 

19952  . 

...  Moderate. 

1/6/92 

Nonattainment . 

....  Mar.  20, 

19952  . 

...  Moderate. 

1/6/92 

Nonattainment . 

....  Mar.  20, 

19952  . 

...  Moderate. 

1/6/92 

Nonattainment . 

....  Mar.  20, 

19952  . 

...  Moderate. 

1/6/92 

Nonattainment  . 

....  Mar.  20, 

19952  . 

...  Moderate. 

• 

• 

* 

• 

’  This  date  is  November  1 5,  1 990,  unless  otherwise  noted. 

2  However,  the  effective  date  is  November  15,  1990  for  the  purposes  of  determining  the  scope  of  a  "covered  area”  under  section 
211(k)(10)(D),  opt-in  under  section  211(k){6),  and  the  baseline  determination  of  the  15%  reduction  in  volatile  organic  compounds  under  section 
182(b)(1). 


|FR  Doc.  95^1008  Filed  1-13-95;  8:45  am) 
BILLING  CODE  6S60-6(M> 


40  CFR  Parts  52  and  81 

[TN  132-1-6787;  FRL-6133-7] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Tennessee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  On  November  12, 1992,  the 
State  of  Tennessee  through  the 
Memphis  and  Shelby  County  Health 
Department  (MSCHD),  submitted  a 
maintenance  plan  and  a  request  to 
redesignate  the  Memphis  and  Shelby 
County  area  (classified  as  a  marginal 
nonattainment  area)  from  nonattainment 
to  attainment  for  ozone  (O3).  The  0^ 


nonattainment  area  specifically  consists 
of  Shelby  County.  Under  the  Clean  Air 
Act  as  amended  in  1990  (CAA), 
designations  can  be  changed  if  sufficient 
data  are  available  to  warrant  such 
changes  and  the  redesignation  request 
satisfies  the  criteria  set  forth  in  the  CAA 
for  redesignations.  In  this  action,  EPA  is 
approving  the  State  of  Tennessee’s 
submittal  because  it  meets  the 
maintenance  plan  and  redesignation 
requirements.  The  approved 
maintenance  plan  will  become  a 
federally  enforceable  part  of  the  SIP  for 
the  Memphis  and  Shelby  County  area. 

On  January  15, 1993,  in  a  letter  from 
Patrick  M.  Tobin  to  Governor  Ned 
McVVherter,  the  EPA  notified  the  State 
of  Tennessee  that  the  EPA  had  made  a 
finding  of  failure  to  submit  required 
programs  for  the  nonattainment  area. 
EPA’s  redesignation  of  the  Memphis 
and  Shelby  County  area'to  attainment 


abrogates  those  requirements  for  this 
area. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  February  16, 1995. 

ADDRESSES:  Copies  of  the  redesignation 
request  and  the  State  of  Tennessee’s 
submittal  are  available  for  public  review 
during  normal  business  hours  at  the 
following  locations.  EPA’s  technical 
support  dociunent  (TSD)  is  available  for 
public  review  during  normal  business 
hours  at  the  EPA  addresses  listed  below 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4,  Air  Programs  Branch,  345 
Courtland  Street  NE,  Atlanta,  GA 
30365. 

Memphis  and  Shelby  County  Health 
Department,  814  Jefferson  Avenue, 
Memphis,  Tennessee  38105. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Borel  of  the  EPA  Region  4  Air 
Programs  Branch  at  (404)  347-3555,  ext. 
4197  and  at  the  Region  4  address. 
SUPPLEMENTARY  INFORMATION:  On 
November  15, 1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 

(Pub.  L.  101-549, 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q). 

Under  section  107(d)(1),  in  conjunction 
with  the  Governor  of  Tennessee,  EPA 
designated  the  Memphis  and  Shelby 
County  area  as  nonattainment  because 
the  area  violated  the  O3  standard  during 
the  period  from  1987  through  1989. 
Furthermore,  upon  designation,  the 
Memphis  and  Shelby  County  area  was 
classified  as  marginal  under  section 
181(a)(1).  (See  56  FR  56694  (Nov.  6. 

1991)  and  57  FR  56762  (Nov.  30, 1992), 
codified  at  40  CFR  81.343.) 

The  Memphis  and  Shelby  County  area 
more  recently  has  ambient  monitoring 
data  that  show  no  violations  of  the  O3 
National  Ambient  Air  Quality  Standards 
(NAAQS),  during  the  period  from  1990 
through  1992.  Therefore,  in  an  effort  to 
comply  with  the  CAA  and  to  ensure 
continued  attainment  of  the  NAAQS,  on 
November  12, 1992,  the  Slate  of 
Tennessee  submitted  for  parallel 
processing  an  O3  maintenance  SIP  for 
the  Memphis  and  Shelby  County  area 
and  requested  redesignation  of  the  area 
to  attainment  with  respect  to  the  O3 
NAAQS.  On  May  14, 1993,  the  MSCHD 
submitted  evidence  that  a  public 
hearing  was  held  on  the  requests  to 
redesignate  Memphis  and  Shelby 
County  from  nonattainment  of  the 
NAAQS  for  O3  to  attainment  of  the 
NAAQS  for  this  pollutant.  In  addition, 
there  have  been  no  violations  reported 
for  the  1993  O3  season.  The  revised 
request  for  redesignation  submittal  w'as 
approved  by  the  TN  Air  Pollution 
Control  Board  on  March  9, 1994.  The 
EPA  reviewed  this  request  for  revision 
of  the  federally  approved  SIP  and  found 
it  to  be  in  conformance  with  the 
requirements  of  the  1990  CAA.  EPA 
therefore  published  a  notice  to  approve 
the  revisions  without  prior  proposal  (59 
FR  39692,  August  4, 1994). 

In  that  final  rulemaking,  EPA  advised 
the  public  that  the  effective  date  of  the 
action  was  deferred  for  60  days  (until 
October  3, 1994),  to  provide  an 
opportunity  to  submit  comments.  EPA 
announced  that  if  such  comments  were 
received  within  30  days  (by  September 
6, 1994),  the  action  w'ould  be  withdrawn 
by  publishing  a  subsequent  document 
that  would  withdraw  the  final  action. 

All  public  comments  received  would 
then  be  addressed  in  a  subsequent  final 
rule  based  on  the  59  FR  39692  notice 
(August  4, 1994)  serving  as  the  proposed 


rule.  The  EPA  also  announced  that  it 
would  not  institute  a  second  comment 
period  on  this  action.  Adverse 
comments  were  received  on  the  59  FR 
39692  notice  (August  4, 1994),  prior  to 
the  September  6, 1994,  deadline. 
Accordingly,  EPA  withdrew  the  direct 
final  notice  on  October  26, 1994,  (59  FR 
53741*)  and  is  hereby  addfessing  those 
adverse  comments  in  this  final  rule. 

The  commenter,  representing  the 
Utah  Chapter  of  the  Sierra  Club, 
contends  that  EPA  should  not  approve 
the  Memphis/Shelby  County 
maintenance  plan  or  the  redesignation 
of  the  area  to  attainment  for  O3.  The 
commenter  had  two  specific  comments. 

Comment  1:  In  the  first  comment,  the 
commenter  states  that  “EPA  is  acting 
contrary  to  their  own  guidelines  by 
accepting  the  acknowledged  increase  in 
NOx  emissions  from  the  baseline  1990 
inventory  for  this  area.”  [Nitrogen 
Oxides  (NOx)l  The  commenter  also 
believes  that  “EPA  must  at  the  very  least 
firmly  adhere  to  their  guidelines  for 
redesignation  of  areas  to  attainment  and 
to  not  allow  future  emission  inventories 
to  exceed  the  attainment  inventory.” 

Response  to  Comment  1:  The  Agency 
recognizes  the  legitimacy  of  the 
commenter’s  first  concern.  Prior  to  the 
publication  of  the  August  4, 1994, 
Federal  Register  notice,  the  Agency 
considered  this  particular  issue  in 
depth.  In  the  August  4, 1994,  notice,  in 
column  one,  page  39696,  it  is 
recognized  that  the  data  submitted  for 
1993  showed  a  higher  level  of  NOx 
emissions  than  the  base  year.  However, 
as  also  stated  in  that  notice,  the 
Memphis/Shelby  County  nonattainment 
area  was  still  in  attainment  during  1993. 
All  future  years’  NOx  emissions  data  are 
below  the  1993  level,  therefore, 
continued  attainment  is  expected.  The 
projected  1993  emissions  closely 
approximated  actual  1993  data.  The 
NOx  levels  projected  for  1996  and  1999, 
although  higher  than  the  base  year 
levels,  are  significantly  lower  than  the 
1993  levels,  which,  as  noted  previously, 
did  not  cause  a  violation  of  the 
standard.  The  projected  levels  for  2002 
and  2004  are  less  than  the  attainment 
year.  The  Agency  believes  that  the 
emissions  projections  demonstrate  that 
the  area  will  continue  to  maintain  the 
O3  NAAQS  because  this  area  achieved 
attainment  primarily  through  Volatile 
Organic  Compounds  (VOC)  controls  and 
reductions.  Further  VOC  projections 
continue  to  show  a  decrease  and  NOx 
projections  show  a  decrease  beyond 
1993,  a  year  in  which  the  standard  was 
attained. 

Comment  2:  In  the  second  comment, 
the  commenter  expressed  concern  that 
“NOx  emissions  in  particular  are  treated 


as  an  insignificant  issue”  and  that,  in 
the  assessment  of  how  well  the 
Tennessee  proposal  meets  criteria  four 
(The  Air  Quality  Improvement  must  be 
Permanent  and  Enforceable),  “there  is 
no  mention  of  NOx”  and  the 
“discussion  is  only  of  VOC  emissions.” 

Response  to  Comment  2:  EPA  has  not 
treated  NOx  emissions  as  insignificant. 
EPA  has  considered  NOx  emissions  and 
their  impact  fully  in  reviewing  this 
redesignation  request.  EPA  believes, 
however,  that  the  emissions  projections 
for  NOx  and  VOCs  provide  an  adequate 
demonstration  of  maintenance  in  light 
of  the  fact  that  the  Memphis/Shelby 
County  Area  continued  to  attain  the 
ozone  standard  in  1993  notwithstanding 
the  projected  increase  of  NOx  emissions 
in  that  year.  As  explained  above  NOx 
emissions  are  not  projected  to  increase 
above  1993  levels;  they  are  projected  to 
decline  after  1993  to  levels  below  the 
1990  baseline  year. 

Furthermore,  although  EPA  did  not 
refer  to  them  in  the  earlier  Federal 
Register  notice,  NOx  reductions  have 
occurred  as  a  result  of  the 
implementation  of  the  federal  motor 
vehicle  control  program  and  I/M 
program  in  the  Memphis/Shelby  County 
Area.  Fleet  turnover  in  future  years  to 
cleaner  vehicles  will  result  in  further 
NOx  reductions.  Most  of  the  reductions 
that  have  occurred  in  the  Memphis/ 
Shelby  County  area,  however,  have  been 
VOC  reductions  and  it  has  been  reliance 
primarily  on  VOC  reductions  that  is 
responsible  for  attainment  of  the 
standard  in  this  area. 

In  addition,  EPA  notes  that,  as 
described  in  the  earlier  notice  regarding 
the  Memphis  redesignation,  one  of  the 
contingency  measures  in  the 
contingency  plan  is  the  development 
and  implementation  of  NOx 
requirements  for  stationary  fuel  burning 
sources.  Thus,  in  the  event  that  NOx 
emissions  presented  a  problem  during 
the  maintenance  period  that  caused  a 
violation  to  occur,  a  NOx-specific 
measure  has  already  been  incorporated 
in  the  contingency  plan.  However,  it 
should  be  noted  that  the  Memphis/ 
Shelby  County  area  is  classifi^  as 
marginal  for  O3  attainment.  The  CAA 
does  not  mandate  reductions  of  NOx  in 
marginal  nonattainment  areas,  only  in 
areas  classified  as  moderate  and  above. 
Therefore,  the  Agency  cannot  require 
reductions  in  NOx  emissions  as  a 
requirement  for  redesignation  to  ^ 
attainment  for  O3  in  marginal  areas  such 
as  Memphis/Shelby  County. 

Finally,  EPA  notes  that  this  action 
does  not  result  in  the  continued 
postponement  of  reductions  of  NOx 
emissions  in  this  country.  This  action  , 
concerns  only  the  Memphis/Shelby 
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County  area  and,  in  any  event,  further 
NOx  reductions  are  projected  to  occvu 
even  in  this  area. 

After  additional  review  of  this 
proposed  redesignation  in  light  of  the 
commenter’s  concerns,  the  Agency 
concludes  that  this  area  should  be 
redesignated  to  attainment  for  ozone. 

Final  Action 

In  this  final  action,  EPA  is  approving 
the  Memphis  and  Shelby  County  O3 
maintenance  plan,  including  the  1990 
base  year  emission  inventory,  because  it 
meets  the  requirements  of  section  175A. 
In  addition,  die  EPA  is  redesignating  the 
Memphis  and  Shelby  Coimty  area  to 
attainment  for  O3  because  the  State  of 
Tennessee  has  demonstrated 
compliance  with  the  requirements  of 
section  107(d)(3)(E)  for  redesignation. 
This  action  stops  the  sanctions  and 
federal  implementation  plan  clocks  that 
were  triggered  for  the  Memphis  and 
Shelby  Coimty  area  by  the  January  15, 
1993,  findings  letter. 

The  OMB  nas  exempted  these  actions 
from  review  under  Executive  Order 
12866. 

Nothing  in  this  action  should  be  ~ 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

The  O3  SIP  is  designed  to  satisfy  the 
requirements  of  part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  O3  NAAQS.  This 
final  redesignation  should  not  be 
interpreted  as  authorizing  the  State  of 
Tennessee  to  delete,  alter,  or  rescind 
any  of  the  VOC  or  NOx  emission 
limitations  and  restrictions  contained  in 
the  approved  O3  SIP.  Changes  to  O3  SIP 
VOC  regulations  rendering  them  less 
stringent  than  those  contained  in  the 
EPA  approved  plan  cannot  be  made 
unless  a  revised  plan  for  attainment  and 
maintenance  is  submitted  to  and 
approved  by  EPA.  Unauthorized 
relaxations,  deletions,  and  changes 
could  result  in  a  finding  of 
nonimplementation  [section  179(a)  of 
the  CAA)  or  in  a  SIP  deficiency  call 
made  pursuant  to  sections  110(a)(2)(H) 
and  llO(k)  of  the  CAA. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 


a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50,000. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

Under  section  307(b)(1)  of  the  CAA, 

42  U.S.C.  7607(b)(1),  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
March  20, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C.  7607 
(b)(2).) 

List  of  Subjects 
40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  December  23, 1994. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator 

Part  52  of  chapter  1,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52--[AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401-7671q. 

Subpart  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(122)  to  read  as 
follows: 

§  52.2220  Identification  of  plan. 
***** 

(c)*  *  * 

(122)  The  maintenance  plan' and 
emission  inventory  for  the  Memphis 
and  Shelby  County  Area  which  includes 
Shelby  County  and  the  City  of  Memphis 
submitted  by  the  Tennessee  Department 
of  Environment  and  Conservation  on 
November  12, 1992,  and  March  31, 

1994,  as  part  of  the  Tennessee  SIP. 

(i)  Incorporation  by  reference. 

(A)  Amendment  to  the  Original 

Submittal  of  Nonregulatory  Amendment 
to  State  Implementation  Plan  for  Shelby 
County  Redesignation  from 
Nonattainment  to  Attainment 
Classification  for  Ozone  submitted 
March  31, 1994,  and  prepared  by  the 
Memphis  and  Shelby  County  Health 
Department,  Pollution  Control  Section 
for  the  Tennessee  Department  of 
Conservation.  The  effective  date  is 
March  9, 1994,  for  the  following 
provisions: 

Section  I — Requirement  One — Air 
Quality  Data  Shows  Area  Meets 
NAAQS 

Section  IV — Requirement  Four — 
Maintenance  Plan 
Attachment  F: 

Shelby  County  Emission  Projections 
Volatile  Organic  Compounds 
(Summer  Season) 

Shelby  County  Emission  Projections 
1990-2004  Nitrogen  Oxides 
(Summer  Season) 

(ii)  Other  material.  None. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401-7671q. 

2.  Sectiofl  81.343,  is  amended  by 
revising  the  attainment  status 
designation  table  for  ozone  to  read  as 
follows: 

§81.343  Tennessee. 
***** 
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Designated  area 


Nashville  Area: 

Davidson  County  .... 
Rutherford  County  .. 

Sumner  County . 

Williamson  County  .. 

Wilson  County  . 

Rest  of  State . 

Anderson  County 
Bedford  County 
Benton  County 
Bledsoe  County 
Blount  County 
Bradley  County 
Campbell  County 
Cannon  County 
Carroll  County 
Carter  County 
Cheatham  County 
Chester  County 
Claiborne  County 
Clay  County 
Co<^e  County 
Coffee  County 
Crockett  County 
Cumberland  County 
DeKalb  County 
Decatur  County 
Dickson  County 
Dyer  County 
Fayette  County 
Fentress  County 
Franklin  County 
Gibson  County 
Giles  County 
Grainger  County 
Greene  County 
Grundy  County 
Hamblen  County 
Hamilton  County 
Hancock  County 
Hardeman  County 
Hardin  County 
Hawkins  County 
Haywood  County 
Hertderson  County 
Henry  County 
Hickman  County 
Houston  County 
Humphreys  County 
Jackson  County 
Jefferson  County 
Johnson  County 
Knox  County . 


Tennessee— Ozone 


Date' 


Designation 

.  Type 


Nonattainment . 

Nonattainment . 

Nonattainment . . 

Nonattainment . . 

Nonattainment . 

Unclassifiable/Attainment. 


Classification 


Date' 


Type 


Moderate. 

Moderate 

Moderate. 

Moderate. 

Moderate 


10/27/93 
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Tennessee— Ozone— Continued 


Designation 

Classification 

Designated  area 

Date’ 

Type 

Date’ 

Type 

Lake  County 

Lauderdale  County 

Lawrence  County 

Lewis  County  , 

Lincoln  County 

Loudon  County 

Macon  County 

Madison  County 

Marion  County 

Marshall  County 

Maury  County 

McMinn  County 

McNairy  County 

Meigs  County 

Monroe  County 

Montgomery  County 

Moore  County 

Morgan  County 

Obion  County 

Overton  County 

Perry  County 

Pickett  County 

Polk  County 

Putnam  County 

Rhea  County 

Roane  County 

Robertson  County 

Scott  County 

Sequatchie  County 

Sevier  County 

Shelby  County  . 

Smith  County 

Stewart  County 

Sullivan  County 

Tipton  County 

Trousdale  County 

Unicoi  County 

Union  County 

Van  Buren  County 

Warren  County 

Washington  County 

Wayne  County 

Weakley  County 

White  County 

1 

Feb.  16, 1995. 

j 

/ 

f 

’  This  date  is  November  15, 1990,  unless  otherwise  noted. 


IFR  Doc.  95-1007  Filed  1:13-95, 8:45  am) 
eiLUNO  CODE  eseo-so-p 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7111 

tAK-«32-141(M)0;  AA-6689) 

Withdrawal  of  Public  Lands  forPauioff 
Harbor  Village  Selection;  Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  withdraws 
12,610.90  acres  of  public  lands  located 
within  the  Alaska  Peninsula  National 
Wildlife  Refuge  or  the  Alaska  Maritime 
National  Wildlife  Refuge,  from  all  forms 
of  appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws,  pursuant  to  Section 
22(j)(2)  of  the  Alaska  Native  Claims 
Settlement  Act.  This  action  also  reserves 
the  lands  for  selection  by  the  Sanak 
Corporation,  the  village  corporation  for 
Pauloff  Harbor.  This  withdrawal  is  for  a 
period  of  120  days;  however,  any  lands 
selected  shall  remain  withdrawn  by  the 
order  until  they  are  conveyed.  Any 
lands  described  herein  that  are  not 
selected  by  the  corporation  will  remain 
withdrawn  as  part  of  the  Alaska 
Peninsula  National  Wildlife  Refuge  or 


the  Alaska  Maritime  National  Wildlife 
Refuge,  pursuant  to  the  Alaska  National 
Interest  Lands  Conservation  Act,  and 
will  be  subject  to  the  terms  and 
conditions  of  any  withdrawal  of  record. 
EFFECTIVE  DATE:  January  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office,  222 
W,  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599,  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
22(j)(2)  of  the  Alaska  Native  Claims 
Settlement  Act,  43  U.S.C.  1621(j)(2) 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands 
located  within  the  Alaska  Peninsula 
National  Wildlife  Refuge  or  the  Alaska 
Maritime  Wildlife  Refuge,  are  hereby 
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withdrawn  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws,  and  are  hereby  reserved  for 
selection  under  Section  12  of  the  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C. 
1611  (1988),  by  the  Sanak  Corporation, 
the  village  corporation  for  Pauloff 
Harbor; 

Seward  Meridian 
T.  53  S.,  R.  68  W., 

Secs.  3.  4.  5.  8,  9, 10, 15, 16,  20,  and  21 
T  52  S.,  R.  70  W., 

Secs.  17  to  20,  inclusive. 

T  52  S.,  R.  71  W., 

Secs.  9, 10, 13  to  16,  inclusive,  secs.  21  to 
24,  inclusive,  and 

Secs.  26  to  32,  inclusive. 

T  53  S.,  R.  73  W., 

Secs.  33  and  34.  ^ 

The  areas  described  aggregate  12,610.90 
acres. 

2.  Prior  to  conveyance  of  any  of  the 
lands  withdrawn  by  this  order,  the 
lands  shall  be  subject  to  administration 
by  the  Secretary  of  the  Interior  under 


applicable  laws  and  regulations,  and  his 
authority  to  make  contracts  and  to  grant 
leases,  permits,  rights-of-way,  or 
easements  shall  not  be  impaired  by  this 
withdrawal. 

3.  This  order  constitutes  Final 
withdrawal  action  by  the  Secretary  of 
the  Interior  under  Section  22(j)(2)  of  the 
Alaska  Native  Claims  Settlement  Act,  43 
U.S.C.  1621(j)(2)  (1988),  to  make  lands 
available  for  selection  by  the  Sanak 
Corporation,  to  fulfill  the  entitlement  of 
the  village  for  Pauloff  Harbor  under 
Section  12  and  Section  14(a)  of  the 
Alaska  Native  Claims  Settlement  Act,  43 
U.S.C.  1611  and  1613  (1988). 

4.  This  withdrawal  will  terminate  120 
days  from  the  effective  date  of  this 
order;  provided,  any  lands  selected  shall 
remain  withdrawn  pursuant  to  this 
order  until  conveyed.  Any  lands 
described  in  this  order  not  selected  by 
the  corporation  shall  remain  withdrawn 
as  part  of  the  Alaska  Peninsula  National 
Wildlife  Refuge  or  the  Alaska  Maritime 
National  Wildlife  Refuge,  pursuant  to 


Sections  302(1),  303(1),  and  304(c)  of 
the  Alaska  National  Interest  Lands 
Conservation  Act,  16  U.S.C.  668(dd) 
(1988);  and  will  be  subject  to  the  terms 
and  conditions  of  any  other  withdrawal 
of  record. 

5.  It  has  been  determined  that  this 
action  is  not  expected  to  have  any 
significant  effect  on  subsistence  uses 
and  needs  pursuant  to  Section  810  of 
the  Alaska  National  Interest  Lands 
Conservation  Act,  16  U.S.C.  3120(c) 
(1988)  and  this  action  is  exempted  from 
the  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  4321  note  (1988),  by 
Section  910  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43 
U.S.C.  1638  (1988). 

Dated;  )anuary  4. 1995. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior 

IFR  Doc.  95-1068  Filed  1-13-95,  8  45  am] 
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Proposed  Rules 


Federal  Register 
Vol.  60.  No.  10 
Tuesday,  January  17,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-2S0-AD] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACtlON:  Notice  of  proposed  rulemaking 
(NPRM).  *■ 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  a  visual  inspection  to  verify 
proper  clearance  between  the  engine 
fuel  supply-line  and  the  hydraulic  line 
in  certain  areas,  and  replacement  of 
damaged  fuel  lines.  This  proposed  AD 
would  also  require  installation  of 
additional  clamps  on  the  out  line  of  the 
lift-dumper  in  certain  cases.  This 
proposal  is  prompted  by  a  report 
indicating  that  fuel  was  found  leaking 
from  the  right-hand  wheel  bay  on  one 
airplane  due  to  chafing  of  the  fuel 
supply  line.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  chafing,  which  could  result  in  fuel 
leakage,  and,  subsequently,  lead  to  a 
possible  fire  hazard  and  engine  fuel 
depravation. 

DATES:  Comments  must  be  received  by 
February  27, 1995 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
250-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 


Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  94-NM-250-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-250-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 


the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that, 
during  a  pre-flight  walk-around 
inspection,  fuel  was  found  leaking  from 
the  right-hand  wheel  bay  on  a  Model 
F28  Mark  0100  series  airplane. 
Investigation  revealed  that  a  fuel  supply 
line  had  been  chafed  through.  The  cause 
of  such  chafing  has  been  attributed  to 
the  fuel  line  rubbing  against  a  hydraulic 
line  connecting  union.  This  condition,  if 
not  corrected,  could  result  in  fuel 
leakage,  and,  subsequently,  lead  to  a 
possible  fire  hazard  and  engine  fuel 
depravation. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-28-026,  dated  March  12, 1993, 
which  describes  procedures  for  a  one¬ 
time  visual  inspection  to  verify  proper 
clearance  between  the  engine  fuel 
supply-line  and  the  hydraulic  line  in 
zones  631  and  531  It  also  provides 
procedures  for  an  inspection  to  detect 
damage  of  fuel  lines,  and  replacement  of 
damaged  fuel  lines.  This  service  bulletin 
also  describes  procedures  for 
installation  of  two  additional  clamps  on 
the  out  line  of  the  lift-dumper  in  cases 
where  clearance  is  less  than  3mm  (0  118 
inch).  The  RLD  classified  this  service 
bulletin  as  mandatory  and  is.sued 
Netherlands  airworthiness  directive 
BLA  93-042  (A),  dated  March  22, 1993, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  RLD  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  visual  inspection  to  verify 
proper  clearance  between  the  engine 
fuel  supply-line  and  the  hydraulic  line 
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in  zones  631  and  531.  It  would  also 
require  an  inspection  to  detect  damage 
of  fuel  lines,  and  replacement  of 
damaged  fuel  lines.  This  proposed  AD 
would  also  requite  installation  of  two 
additional  clamps  on  the  out  line  of  the 
lift-dumper  in  cases  where  clearance  is 
less  than  3mm  (0.118  inchj  and  no  * 
damage  is  detected  on  the  fuel  lines. 

The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  83  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proprosed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $4,980, 
or  $60  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished:  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  d^tribntion  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Fedetalisra  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action’’ 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3),  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative,, 
on  a  substantial  number  of  small  entities: 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provuled  under  the  caption 
“ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation.  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  14'2T 
and  1423;  49  U.S.C.  10e(g);  and  14  CFR 
11.89. 

§39,13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker:  Dockat  94-NM— ZSOs-AD: 

Applicability  Model  F2&  Mark  0100  series 
airplanes,  serial  numbers  11244  through. 

11438  inclusive,  certificated  in  any  category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability, 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected;  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  addiress 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously  ' 

To  prevent  chafing  of  the  Rtel  supply  line, 
which  could  result  in  fiiel  leakage,  and, 
subsequently,  lead  to  a  possible  fire  hazard  ' 
and  engine  fiiel  depravation,  accomplish  the 
following;  , 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  to 
verify  proper  clearance  between  the  engine 
fuel  supply-line  and  the  hydraulic  line  in 
zones  631  and  531  and  to  delect  damage  of 
the  fuel  supply-line,  in  accordance  with 
Fokker  Service  Bulletin  SBFlOO-28-026,, 
dated  March  12, 1993. 

(1)  If  the  clearance  is  found  to  be  3mm 
(0.118  inch)  or  more  and  no  damage  is  found, 
no  further  action  is  required  by  this  AD. 

(2)  If  the  clearance  ie  found  to  be  3mm  or 
more  and  damage  is  found,  prior  to  forther 
flight,  replace  the  damaged  fuel  line  in 
accordance  with  the  service  bulletin. 

(3)  If  the  clearance  is  found  to  be  less  than 
3mm  and  no  damage  is  found,,  within  6 
months  after  the  effective  date  of  this  AD, 
install  2  additional  clamps  on  the  out  line  of 
the  lift-dumper,  in  accordance  with  the 
service  bulletin. 

(4)  If  the  clearance  is  found  to  be  less  than 
3mm  and  damage  is  found,  prior  to  forther 
flight,  replace  the  damaged  hiel  line,  and 
install  2  additional  clamps  on  the  out  line  of 
the  lift-dumper,  in  accordance  with  the 
service  bulletin. 


(b)  An  alten'.ative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-tT3,FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  AiNM-113. 

Note  2:  Information  concerning  the 
existence  of  approved,  alternative  metlmds  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  StandartfizatLon  Btanch, 
ANM-lt.l'. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21 199  of  the 
Federal  .Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  toa 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington  on  January- 
10, 1995 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  95r-1055  Filed  1-13-95;  8;45  amf 
BILLING  CODE  4910-13-U 


Office  of  the  Secretary 
14  CFR  Part  257 

[Docket  Nos.  49702  and  48710;  Notice  95- 
1] 

RIN  2ie5-AC10 

Disclosure  of  Code-Sharing 
Arrangements  and  Long-Term  Wet 
Leases 

agency:  Department  of  Transportation; 
Office  of  the  Secretary. 

ACTION:  Supplementary  Notice  of- 
Proposed  Rulemaking  (SNPRM). 

SUMMARY:  This  document  proposes 
modifications  to  a  recent  notice  of 
proposed  rulemaking  (“NPRM”).  The 
NPRM  proposed  fo  strengthen  the 
Department’s  current  rules  requiring 
that  consumers  be  notified  of  die 
existence  of  a  code-sharing  arrangement 
or  long-term  wet  lease.  In  these 
operations,  the  operator  of  the  aircraft 
differs  IVom  the  airline  in  whose  name 
the  transportation  was  sold.  The 
modification  proposed  here  would 
require  that  the  corporate  name  of  the 
transporting  carrier  be  disclosed.  This 
action  is  being  taken  in  response  to 
comments  filed  to  the  NPRM. 

DATES:  The  Department  requests 
comments  by  February  16, 1995.  The 
Department  will  consider  late-filed 
comments  only  to  the  extent  practicable. 
ADDRESSES:  Comments  should  be  sent  to 
the  Docket  Section,  Docket  No.  49702, 
Department  of  Transportation,  400  7th 
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Street  SW.,  Room  4107,  Washington,  DC 
20590.  To  facilitate  consideration  of  the 
comments,  we  ask  commenters  to  file 
twelve  copies  of  each  comment.  We 
encourage  commenters  who  wish  to  do 
so  also  to  submit  comments  to  the 
Department  through  the  Internet;  our 
Internet  address  is 

dot _ dockets@postmaster.dot.gov  ' 

Note,  however,  that  at  this  time  the 
Department  considers  only  the  paper 
copies  filed  with  the  Docket  Section  to 
be  the  official  comments.  Comments 
will  be  available  for  inspection  at  this 
address  from  9:00  a.m.  to  5:00  p.m., 
Monday  through  Friday  Commenters 
who  wish  the  Department  to 
acknowledge  the  receipt  of  their 
comments  should  include  a  stamped, 
self-addressed  postcard  with  their 
comments.  The  Docket  Section  will 
date-stamp  the  postcard  and  mail  it  back 
to  the  commenter 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  N.  Snyder  or  Laura  Trejo,  Office 
of  International  Law,  Office  of  the 
General  Counsel,  U.S.  Department  of 
Transportation,  400  7th  Street  SW., 

Room  10105,  Washington,  DC  20590. 
(202)  366-9183. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  issued  a  Notice  of 
Proposed  Rulemaking  (NPRM),  59  FR 
40836  (August  10, 1994),  seeking 
comments  on  a  proposed  rule  to 
strengthen  the  disclosure  of  code¬ 
sharing  arrangements  and  long-term  wet 
leases.  In  code-sharing  arrangements 
and  long-term  wet  leases,  the  operator  of 
a  flight,  or  “transporting  carrier,”  differs 
from  the  airline  in  whose  name  the 
transportation  is  sold.  The  NPRM 
proposed,  inter  alia:  (1)  to  require  ticket 
agents  (including  travel  agents)  doing 
business  in  the  United  States  and 
foreign  air  carriers,  as  well  as  U.S.  air 
carriers,  to  provide  notice  in  schedules 
and  in  any  direct  oral  communication 
with  consumers  that  the  transportation 
they  are  considering  purchasing  will  be 
provided  by  an  airline  different  from  the 
airline  holding  out  the  transportation, 
and  to  disclose  the  identity  of  the  airline 
that  will  actually  operate  Ae  aircraft; 
and  (2)  for  tickets  issued  in  the  United 
States,  to  require  U.S.  and  foreign  air 
carriers  and  ticket  agents  (including 
travel  agents)  to  provide  written  notice 
of  the  transporting  carrier’s  identity  at 
the  time  of  sale  of  transportation 
involving  a  code-sharing  or  long-term 
wet-lease  arrangement. 


'  Our  X.400  e-mail  address  is  G=DOT/S=dockets/ 
OUl=qmail/0=hq/p=gov+dot/a=altmail/c=us. 


The  NPRM  stated  that  identifying  a 
transporting  carrier  by  a  network  name, 
such  as  “The  Delta  Connection,”  would 
be  acceptable  if  that  is  the  name  in 
which  the  service  is  generally  held  out 
to  the  public.  It  did  not  require  the 
notice  to  include  the  operator’s 
corporate  name.  However,  the  NPRM 
reminded  airlines  and  ticket  agents  that 
the  proposed  rule  would  require 
disclosure  not  only  of  the  name  of  the 
transporting  carrier  or  network,  but  also 
of  the  fact  that  the  transporting  entity  is 
not  the  one  shown  on  the  ticket.  Since 
many  network  names  may  connote  a 
special  type  of  service  raAer  than  a 
different  carrier,  the  NPRM  stated  that 
the  transporting  carrier  should  be 
identified,  for  example,  as  “our  affiliate. 
Northwest  Airlink.”  In  addition,  since 
the  purpose  of  this  rule  is  to  prevent 
deception  and  to  avoid  consumer 
confusion,  the  NPRM  did  not  require  • 
disclosure  of  a  corporate  name  that  is 
not  the  name  used  by  the  carrier  to 
identify  itself  in  airports  or  in 
advertisements  and  that  would  thus 
mean  nothing  to  consumers. 

We  received  comments  and  reply 
comments  to  the  NPRM  from  ten  U.S. 
airlines  (Alaska  Airlines,  Inc.,  American 
Airlines,  Inc.,  Continental  Airlines,  Inc., 
Delta  Air  Lines,  Inc.,  Frontier  Airlines, 
Inc.,  Northwest  Airlines,  Inc., 

Southwest  Airlines,  Co.,  Trans  World 
Airlines,  United  Air  Lines,  Inc.,  and 
USAir,  Inc.),  eight  foreign  airlines 
(Aerovias  de  Mexico,  S.A.  de  C.V., 
British  Airways,  Qantas  Airways 
Limited,  SwissAir,  LTU  Lufttransport- 
Untemehmen  GmbH.  &  Co.  KG,  British 
Midland  Airways,  Ansett  Australia 
Holdings,  and  LanChile),  four 
associations  (International  Association 
of  Machinists,  Regional  Airline 
Association,  International  Airline 
Passengers  Association,  and  National 
Air  Carrier  Association),  three  CRS 
vendors  (Galileo  International 
Partnership,  Worldspan,  and  System 
One  Information  Management,  Inc.), 
nine  travel  agent/industry  groups 
(Action  6,  Admiral  Travel  Bureau, 
American  Automobile  Association, 
American  Society  of  Travel  Agents, 
Mercury  Travel,  OmegaWorld  Travel, 
Rogal  Associates,  Township  Travel,  and 
USTravel),  and  five  other  groups  or 
individuals  (Americans  for  Sound 
Aviation  Policy,  the  City  of 
Philadelphia,  Donald  Pevsner,  the 
British  Embassy,  and  Congresswoman 
Rosa  De  Lauro). 

The  International  Airline  Passenger 
Association,  Americans  for  Sound 
Aviation  Policy  (ASAP),  and  Frontier 
argued  that  the  rule  should  require 
disclosure  of  the  name  of  the  actual, 
transporting  carrier  to  avoid  confusion 


between  the  network  name  and  the 
name  of  the  major  code-sharing  partner 
ASAP  claimed  that  the  commuter 
airlines’  aircraft,  seat  pitch,  comfort,  in¬ 
flight  amenities,  and  cockpit  crews  age 
and  experience  are  inferior  to  those  of 
the  major  airlines  with  which  they 
connect.  To  ensure  that  passengers  are 
fully  informed  in  making  purchase 
decisions,  they  argue  that  the  corporate 
name  must  be  disclosed.  Frontier  also 
stated  that  major  carriers  typically  code¬ 
share  with  a  number  of  otherwise 
independent  commuter  carriers,  all  of 
which  operate  under  a  general  network 
name  such  as  United  Express.  Masking 
the  true  corporate  identities,  according 
to  Frontier,  in  accurately  suggests  that 
the  major  carrier  is  the  operator  of  the 
commuter  service.  Moreover,  Frontier 
noted  that  the  aircraft  operated  by  the 
commuter  carriers  vary  among  the 
commuters  themselves. 

The  Regional  Airline  Association  and 
United  agreed  with  the  NPRM  that,  in 
disclosing  the  transporting  carrier  for 
purposes  of  this  rule,  it  should  be 
permissible  to  use  a  network  name  if 
that  is  the  name  in  which  the  service  is 
generally  held  out  to  the  public.  United 
eugued  that  reprogramming  CRSs  to 
include  the  corporate  name  on  the 
primeury  flight  display  screen  would 
require  considerable  effort  and  cost  In 
addition.  United  argued  that  the 
commuter’s  corporate  name  is  readily 
available  to  interested  passengers  in 
existing  schedules  and  CRS  displays. 
According  to  United,  comments  seeking 
revisions  on  the  network-names- 
disclosure  policy  are  beyond  the  scope 
of  this  rulemaking,  because  the  NPRM 
did  not  propose  to  require  the  use  of 
corporate  names. 

Supplemental  Proposal 

Having  reviewed  these  comments,  the 
Department  has  reconsidered  its  earlier 
view  and  now  proposes  a  requirement 
that  the  corporate  name  itself  be 
disclosed  to  consumers  in  code-share 
and  long-term  wet  lease  operations.  By 
“corporate  name,”  we  mean  the  carrier’s 
own  name,  rather  than  its  network 
name.  Thus,  for  example,  under  our 
new  proposal,  it  would  not  be 
acceptable  for  a  travel  agent  or  carrier  to 
identify  a  transporting  carrier  simply  as 
“United  Express.”  The  purpose  of  the 
proposal  is  to  prevent  any 
misunderstanding  regarding  the 
separate  identity  of  the  transporting 
carrier  Our  proposal  should  help  to 
ensure  that  consumers  will  not  assume 
that  a  major  airline  is  the  transporting 
carrier  when  purchasing  transportation 
operated  by  one  of  its  regional  airline 
partners. 
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The  Department  recognizes  that 
afniiated  carriers  operating  under  a 
network  name  sometimes  use  the  airport 
facilities  of  their  major  airline  partner, 
and  airport  signs  frequently  identify  the 
facilities  of  these  affiliated  carriers  only 
hy  their  network  name.  Thus,  to  avoid 
confusion  among  passengers  arriving  at 
the  airport,  the  Department  expects 
airlines  and  ticket  agents  also  to 
disclose  the  network  name,  if  that  is  the 
name  in  which  service  is  generally  held 
out  to  the  public.  We  are  not  now 
proposing  to  require  disclosure  of  the 
network  name,  however,  because  we 
tentatively  believe  that  the  competitive 
benefits  of  promoting  the  network  name 
are  adequate  to  ensure  that  airlines  and 
travel  agents  will,  in  fact,  tell  passengers 
the  network  name.  We  solicit  comment 
on  whether  we  should  make  this  an 
explicit  requirement  in  the  final  rule. 

The  Department  invites  specific 
comments  on  the  feasibihty  and  costs  of 
implementation  of  this  proposal,  if  any 
Comments  discussing  the 
implemenlhtion  cost  must  be  supported 
by  data  and  economic  analyses. 

The  usual  60-day  conunent  period  has 
been  reduced  to  30  days  because  the 
proposed  change  is  minor  and  because 
commenters  have  already  had  an 
opportunity  to  address  the  issue  in  the 
original  NPRM. 

Proposed  section  257.5,  in  revised 
form,  appears  immediately  below.  For 
convenience,  we  have  put  additions  in 
quotes  and  show  the  deletion  as  two 
asterisks  [**): 

Section  257.5  Notice  Requirement 

(a)  Notice  in  schedules,  lii'  written  or 
electronic  schedule  infonnation  provideebby 
carriers  to.  the  public,  the  Official  Airline 
Guides  and  comparable  publications,  and, 
where  applicable,  computer  reservations 
systems,  carriers  involved  in  code-sharing, 
arrangements  or  long-term  wet  leases  shali 
ensure  that  (** leach  flight  in  scheduled 
passenger  air  transportation  on  which  the 
designator  code  is  not  that  of  the  transporting 
carrier  “is  identified  by  an  asterisk  or  other 
easily  identifiable  mark  and  that  information 
disclosing  the  corporate  name  of  the 
transporting  carrier  is  also  provided.”’ 

(b)  Oral  notice  to  prospective  consumers. 

In  any  directoral  communication  with  a 
prospective  consumer  concerning  a  flight 
that  is  part  of  a  code-sharing  arrangement  or 
long-term  wet  lease,  a  ticket  agent  doing 
business  in  the  United  States  or  a  carrier 
shall  tell  the  consumer,,  before  booking 
transportation,,  that  the  transporting  carrier  is 
not  the  carrier  whose  designator  code  will 
appear  on  the  ticket  and  shalf  identify  the 
transporting  carrier  “by  its  corporate  name.” 

(c)  Written  notice;  At  the  time  of  sale,  each 
selling  carrier  or  ticket  agent  shall  provide 
each  consumer  of  scheduled  passenger  air 
transportation  sold  in  the  United  States  that 
involves  a  code-sharing  arrangement  or  long¬ 
term  wet  lease  with  the  following  notice: 


(1)  If  an  itinerary  is  issued,  there  shall 
appear  in  conjunction  with  the  listing  of  any 
flight  segment  on  which  the  designator  code 
is  not  that  of  the  transporting  carrier  a  legend 
that  states  ‘Operated  by’  followed  by  the 
“corporate”  name  of  the  transporting  carrier. 

In  the  case  of  single-fli^t  mnnber  service 
involving  a  segment  or  se^ents  on  which 
the  designator  code  is  not  that  of  the 
transporting  carrier,  the.  notice  shall  clearly 
identify  the  segment  or  segments  and  the 
transporting  carrier  “by  its  corporate  name.” 
The  following  form  of  statement  will  satisfy 
the  requirement  of  the  preceding  sentence: 
IMPORTANT  NOnCE:  Service  between  XYZ 
City  and  ABC  City  will  be  operated  by  Jane 
Doe  Airlines;’  or 

(2)  If  no  itinerary  is  issued,  the  selling 
carrier  or  ticket  agent  shall  provide  a  separate 
written  notice  that  ciefnly  identifies  the 
transporting  carrier  “by  its  corporate  name” 
for  any  flight  segment  on  which  the 
designator  code  is  not  that  of  the  transporting 
carrier  The  following  form  of  notice  will 
satisfy  the  requirement  of  this  subparagraph: 
IMPORTANT  NO'nCE:  Service  between  XYZ 
City  and  ABC  City  will  be  operated  by  Jane 
Doe  Airlines.’ 

(d)  Advertising  In  any  advertisement  for 
service  in  a  city-pair  market  that  is  provided 
under  a  code-sharing  arrangement  or  by  tong- 
term  wet  lease,  the  ^vertising  carrier  or 
ticket  agent  shall  clearly  indicate-the  nature 
of  the  service  and  shall,  identify  the 
transporting  carrierlsj  “by  corporate  name.” 

Regulatory  Analyses  and  Notices 

The  Department  has  detennined  that 
this  action  is  not  a  significant  reguiatocy 
action  under  Executive  Order  12866  or 
under  the  Department’s  Regulatory 
Pohcies  and  Procedures.  The 
Department  placed  a  draft  regulatory 
evaluation  that  examines  the  estimated 
costs  and  impacts  of  the  proposed  rule 
in  the  docket  in  connection  with  the 
NPRM.  It  does  not  expect  the  proposal 
made  in  this  supplemental  notice  to 
increase  those  costs  or  impacts. 

The  Department  certifies  that  this 
rule,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Although  many  ticket  agents  and  some 
air  carriers  are  small  entities,  the 
Department  believes  that  the  costs  of 
notification  will  be  minimal.  The 
Department  seeks  comment  oo;  whether 
there  are  small  entity  impacts  that 
should  be  considered.  If  comments 
provide  information  th^  there  are' 
significant  small  entity  impacts,  the 
Department  will  prepare  a  regulatory 
flexibility  analyst  at  the  fin^  mle  stage. 

The  Department  does  not  belie\'e  that 
there  would  be  sufficient  federalism 
implications  to  warrant  the  preparation, 
of  a  federalism  assessment. 

Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
information  collection  requirements  that 


require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.StC. 

2507  et  seq.). 

List  of  Subjects  in  14  CFR  Part  257 

Air  carriers,  Foreign  ait  carriers,  and 
Consumer  protection. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation  proposes  to  amemi  the 
part  257  proposed  in  Notice  94-11,  59 
FR  40836,  published  on  August  10; 

1994,  as  follows: 

PART  257— [AMENOECq 

§257.5  [Amended] 

1.  By  deleting  firom  the  proposed 
§257.5(a)  the  words  “an  asterisk  or  other 
easily  recognizable  mark  identifies”  and 
adding  to  the  end  of  para^aph  (a)  the 
following;  “is  identified  by  an  asterisk 
or  other  easily  identifiable  mark  and 
that  information  disclosing  the 
corporate  name  of  the  transporting 
carrier  is  also  provided”; 

2.  By  inserting  the  words  “by  its 

corporate  name”  at  the  eiui  of  proposed 
§257.5(b);  -  - 

3.  By  hisertrng  the  word  “corporate” 
between  “the”  and  “name”^  in  the  first 

-  sentence,  and  by  inserting  the  words 
“by  its  corporate  name”  at  the  end  of 
the  second  sentence  after  “transporting 
carrier,”  of  proposed  §257.5(c)('l); 

4.  By  inserting  the  words  ’‘try  its 
corporate  name”  between  the  first 
“transporting  carrier”  and  “for  any 
flight  segment”  in  proposed 
§257.5{c)(2);and 

5.  By  inserting  the  words  “by 
corporate  name”  at  the  end  of  proposed 
§257.5(d). 

Issued  under  authority  delegated  in  49  CFR 
1.56a(h)(2)  in  Washington,  D.C  on  January 
10. 1995. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  A  ffairs. 

IFR  Doc.  95-1014  Filed  1-13-95;  8:43  ami 
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SUMMARY:  The  USEPA  is  proposing  to 
approve  requests  for  exemptions  from 
the  nitrogen  oxides  (NOx)  requirements 
as  provided  for  in  Section  182(f)  of  the 
Clean  Air  Act  (Act)  for  the  following 
ozone  nonattainment  areas  in  Ohio: 
Canton  (Stark  County);  Cincinnati 
(Hamilton,  Butler,  Warren,  and 
Clermont  Counties);  Cleveland 
(Ashtabula,  Cuyahoga,  Geauga,  Lake, 
Lorain,  Medina,  Portage  and  Summit 
Counties);  Columbus  (Delaware, 
Franklin,  and  Licking  Counties); 
Youngstown  (Mahoning  and  Trumbull 
Counties);  Steubenville  (Jefferson  and 
Columbiana  Counties);  Preble  County; 
and  Clinton  County  These  exemption 
requests,  submitted  by  the  Ohio 
Environmental  Protection  Agency 
(OEPA),  are  based  upon  three  years  of 
ambient  air  monitoring  data  which 
demonstrate  that  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  has  been  attained  in  each  of  these 
areas  without  additional  reductions  of 
NOx. 

DATES:  Comments  on  these  exemption 
requests  and  USEPA ’s  proposed  action 
must  be  received  by  February  16, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  William  MacDowell, 
Chief,  Regulation  Development  Section, 
Air  Enforcement  Branch  (AE-17J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

A  copy  of  the  exemption  requests  and 
supporting  air  quality  data  are  available 
for  inspection  during  normal  business 
hours  at  the  following  location  (it  is 
recommended  that  you  contact  Richard 
Schleyer  at  (312)  353-5089  before 
visiting  the  Region  5  office):  United 
States  Environmental  Protection 
Agency,  Region  5,  Air  Enforcement 
Branch,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Schleyer,  Regulation 
Development  Section,  Air  Enforcement 
Branch  (AE-17J),  Region  5,  United 
States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604,  (312)  353- 
5089. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1 82(f)  Requirements 

The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions  are 
set  out  in  section  182(f)  of  the  Act. 
Section  182(fJ  of  the  Air  requires  States 
with  areas  designed  nonattainment  of 
the  NAAQS  for  ozone,  and  classified  as 
marginal  and  above,  to  impose  the  same 


control  requirements  for  major 
stationary  sources  of  NOx  as  apply  to 
major  stationary  sources  of  volatile 
organic  compounds  (VOC).  The 
requirements  include,  for  marginal  and 
above  areas,  nonattainment  area  new 
source  review  (NSR)  for  major  new 
sources  and  major  modifications.  For 
nonattainment  areas  classiHed  as 
moderate  and  above,  the  State  is 
required  to  adopt  reasonable  available 
control  technology  (RACT)  rules  for 
major  stationary  sources  of  NOx.  as  well 
as  nonattainment  areas  NSR. 

Section  182(f)  further  provides  that, 
for  areas  outside  an  ozone  transport 
region,  these  NOx  reduction 
requirements  shall  not  apply  if  the 
Administrator  determines  that 
additional  reductions  of  NOx  would  not 
contribute  to  attainment  of  the  NAAQS 
for  ozone. 

Transportation  Conformity 

The  transportation  conformity  rule, 
entitled  “Criteria  and  Procedures  for 
Determining  Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  Under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act,”  was  published  in  the  November 
24, 1993  Federal  Register  (58  FR 
62188).  The  rule  was  promulgated 
under  section  176(c)(4)  of  the  Act. 

The  transportation  conformity  rule 
requires  regional  emissions  analysis  of 
motor  vehicle  NOx  emissions  for  ozone 
nonattainment  and  maintenance  areas 
in  order  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
implementation  plan  requirements.  This 
analysis  must  demonstrate  that  the  NOx 
emissions  which  would  result  from  the 
transportation  system  if  the  proposed 
transportation  plan  and  program  were 
implemented  are  within  the  total 
allowable  levfel  of  NOx  emissions  from 
highway  and  transit  motor  vehicles  as 
identified  in  a  submitted  or  approved 
attainment  demonstration  or 
maintenance  plan. 

Until  an  attainment  demonstration, 
and  the  fifteen-percent  rrfte-of-progress 
plan  (if  applicable),  or  a  maintenance 
plan,  is  approved  by  USEPA,  the 
regional  emissions  analysis  of  the 
transportation  system  must  also  satisfy 
the  “build/no-build”  test.  That  is,  the 
analysis  must  demonstrate  that 
emissions  from  the  transportation 
system,  if  the  proposed  transportation 
plan  and  program  were  implemented, 
would  be  less  than  the  emissions  from 
the  transportation  system  if  only  the 
previous  applicable  transportation  plan 
and  program  were  implemented. 
Furthermore,  the  regional  emissions 
analysis  must  show  that  emissions  from 


the  transportation  system,  if  the 
transportation  plan  or  program  were 
implemented,  would  be  lower  than  1990 
levels. 

The  transportation  conformity  rules 
provide  for  an  exemption  from  these 
requirements  with  respect  to  NOx  if  the 
Administrator  determines,  imder 
section  182(f)  of  the  Act,  that  additional 
reductions  of  NOx  would  not  contribute 
to  attainment  of  the  ozone  NAAQS. 

Genera!  Conformity 

The  general  conformity  rule,  entitled 
“Determining  Conformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans,”  was  published 
in  the  Federal  Register  on  November  30, 
1993  (58  FR  63214).  The  rule  was 
promulgated  under  section  176(c)(4)  of 
the  Act.  The  general  conformity  rule 
provides  for  an  exemption  from 
considering  NOx  if  the  area  has  been 
exempted  under  section  182(f)  of  the 
Act. 

Scope  of  Exemptions 

If  the  USEPA  Administrator 
determines,  under  section  182(f)  of  the 
Act,  that  additional  reductions  of  NOx 
would  not  contribute  to  attainment  of 
the  ozone  NAAQS,  the  area  at  issue 
shall  automatically  (i.e,  a  State  would 
not  need  to  submit  an  exemption 
request  for  each  requirement)  be  exempt 
from  the  following  requirements  (as 
applicable):  the  NOx-related  general  and 
transportation  conformity  provisions, 
NOx  RACT,  and  nonattainment  area 
NSR  for  new  sources  and  modifications 
that  are  major  for  NOx.  Additionally, 
NOx  emission  reductions  would  not  be 
required  of  an  enhanced  I/M  program 
(see  Section  VI.  for  additional 
information). 

II.  Criteria  for  Evaluation  of  Exemption 
Requests 

The  criteria  used  in  the  evaluation  of 
the  exemption  requests  can  be  found  in 
the  following:  a  notice  published  in  the 
June  17, 1994  Federal  Register  (59  FR 
31238),  entitled  “Conformity  General 
Preamble  for  Exemption  from  Nitrogen 
Oxides  Provisions,”  a  USEPA 
memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS),  dated  May  27, 
1994,  entitled  “Section  182(f)  Nitrogen 
Oxides  (NOx)  Exemptions — Revised 
Process  and  Criteria,”  and  a  USEPA 
guidance  document  entitled  “Guideline 
for  Determining  the  Applicability  of 
Nitrogen  Oxides  Requirements  Under 
section  182(f),”  dated  December  1993, 
OAQPS,  Air  Quality  Management 
Division. 
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III.  State  Submittals 

Marginal  and  Nonclassifiable  Ozone 
Nonattainment  Areas 
In  a  letter  dated  March  18, 1994,  the 
OEPA  submitted  a  request  that  the 
following  marginal  and  nonclassifiable 
ozone  nonattainment  areas  be  exempt 
from  the  NOx-related  transportation  and 
general  conformity  requirements 
contained  in  Section  176(c)  of  the  Act: 
Canton  (Stark  County),  Columbus 
(Franklin,  Delaware,  and  Licking 
Counties),  Youngstown  (Mahoning  and 
Trumbull  Counties),  Steubenville 
(Jefferson  and  Columbiana  Counties), 
Preble  County,  and  Clinton  County. 
Additionally,  USEPA  is  proposing  to 
grant  exemptions  from  the  NSR 
requirements  for  the  following  marginal 
ozone  nonattainment  areas;  Canton 
(Stark  County),  Columbus  (Franklin, 
Delaware,  and  Licking  Counties), 
Youngstown  (Mahoning  and  Trumbull 
Counties).  The  NSR  requirements  do  not 
apply  to  the  Steubenville  area,  Preble 
County,  and  Clinton  County 

Cincinnati -Hamilton  In terstate 
Moderate  Ozone  Nonattainment  Area 

In  a  letter  dated  November  15, 1994, 
the  OEPA  submitted  a  request  for  an 
exemption  from  the  requirements 
contained  in  section  182(f)  of  the  Act  for 
the  Ohio  portion  of  the  Cincinnati- 
Hamilton  Interstate  Moderate  ozone 
nonattainment  area  (which  includes  the 
Counties  of  Butler,  Clermont,  Hamilton, 
and  Warren).  This  exemption  request  is 
based  upon  the  most  recent  three  years 
of  ambient  air  monitoring  data  which 
demonstrate  that  the  NAAQS  for  ozone 
has  been  attained  in  this  area  without 
additional  reductions  of  NOx  emissions. 

An  exemption  request  from  the 
requirements  contained  in  section  182(f) 
of  the  Act  has  also  been  submitted  to 
USEPA — Region  4  by  the  Kentucky 
Department  for  Environmental 
Protection  (KDEP)  for  the  Kentucky 
portion  of  the  interstate  area  (which 
includes  the  counties  of  Boone,  Kenton, 
and  Campbell).  This  exemption  request 
is  based  upon  the  most  recent  three 
years  of  ambient  air  monitoring  for 
ozone  which  demonstrate  that  the 
NAAQS  for  ozone  has  been  attained  in 
this  area  without  additional  reductions 
of  nitrogen  oxides  (NOx).  This 
exemption  request  will  be  evaluated  in 
a  separate  rulemaking,  to  be  performed 
be  USEPA^Region  4. 

Cleveland  Moderate  Ozone 
Nonattainment  Area 

In  a  letter  dated  November  1, 1994, 
the  OEPA  submitted  a  request  for  an 
exemption  from  the  requirements 
contained  in  section  182(f)  of  the  Act  for 


the  Cleveland  moderate  ozone 
nonattainment  area  (which  includes  the 
counties  of  Ashtabula,  Cuyahoga, 
Geauga,  Lake,  Lorain,  Medina,  Portage 
and  Summit).  This  exemption  request  is 
based  upon  the  most  recent  three  years 
of  ambient  air  monitoring  data  which 
demonstrate  that  the  NAAQS  for  ozone 
has  been  attained  in  this  area  without 
additional  reductions  of  NOx. 

IV.  Analysis  of  State  Submittals 

USEPA  has  reviewed  the  ambient  air 
monitoring  data  for  ozone  (consistent 
with  the  requirements  contained  in  40 
CFR  Part  58  and  recorded  in  USEPA’s — 
Aerometric  Information  Retrieval 
System — AIRS)  submitted  by  the  OEPA 
in  support  of  these  exemption  requests. 

For  ozone,  an  area  is  considered 
attainment  of  the  NAAQS  if  there  are  no 
violations,  as  determined  in  accordance 
with  40  CFR  50.9,  based  on  quality 
assured  monitoring  data  from  three 
complete  consecutive  calendar  years.  A 
violation  of  the  ozone  NAAQS  occurs 
when  the  annual  average  number  of 
expected  exceedances  is  greater  than  1.0 
at  any  site  in  the  area  at  issue.  An 
exceedance  occurs  when  the  daily 
maximum  hourly  ozone  concentration 
exceeds  0.124  parts  per  million  (ppm). 

Marginal  and  Nonclassifiable  Ozone 
Nonattainment  Areas 

The  following  ozone  exceedances 
were  recorded  for  the  period  from  1991 
to  1993: 

Canton;  Stark  County,  6318  Heminger 
Ave.  (1991) — 0.130  ppm;  average 
expected  exceedances:  0.3. 

Columbus;  Franklin  County,  5750 
Maple  Canyon  (1991) — 0.131  ppm; 
average  expected  exceedances:  0.3. 

Steubenville:  no  exceedances 
recorded: 

Youngstown:  Mahoning  County,  9 
West  Front  Street  (1991)-^.143  ppm; 
average  expected  exceedances;  0.3. 
Trumbull  County,  Community  Hall 
(1993) — 0.127  ppm;  average  expected 
exceedances:  0.3. 

Preble  County:  National  Trials 
(1991) — 0.129  ppm;  average  expected 
exceedances:  0.3. 

Clinton  County:  62  Laurel  Drive 
(1993) — 0.125  ppm;  average  expected 
exceedances;  0.5  (based  only  on  two 
years  of  monitoring  data). 

Cincinnati  and  Cleveland  Ozone 
Nonattainment  Areas 

The  following  ozone  exceedances 
were  recorded  for  the  period  from  1992 
to  1994: 

Cleveland:  Medina  County,  6364 
Deerview  (1994) — 0.127  ppm;  average 
expected  exceedances;  0.5  (based  only 
on  two  years  of  monitoring  data). 


Cuyahoga  County,  891  E.  125  St. 
(1993)-^.126  ppm,  (1994)  0.127  ppm 
and  0.125  ppm;  average  expected 
exceedances;  1.0. 

Cincinnati:  Buttler  County,  Schuler 
and  Bend  (1993) — 0.131  ppm;  average 
expected  exceedances:  0.3.  Hook  Field 
Municipal  (1993) — 0.138  ppm;  average 
expected  exceedances:  0.3.  Clermont 
County,  389  Main  St.  (1994) — 0.128 
ppm;  average  expected  exceedances: 

0.3.  Warren  County,  Southeast  St. 

(1994) — 0.139  ppm  and  0.128  ppm; 
average  expected  exceedances:  0.7 

Thus,  for  all  of  the  areas  at  issue,  the  . 
annual  average  expected  exceedances 
were  not  greater  than  1.0,  and  thus,  the 
areas  are  meeting  the  air  quality 
standard  for  ozone. 

V.  NOx  RACT  Rules 

Cincinnati-Hamilton  Interstate 
Moderate  Ozone  Nonattainment  Area 

The  State  of  Ohio  was  required  to 
submit  NOx  RACT  rules  to  USEPA  for 
Ohio  portion  of  the  interstate  area.  On 
July  14, 1994,  USEPA  notified  the 
Governor  of  Ohio  that  the  State  had 
failed  to  submit  the  required  rules.  The 
State  is  required  to  either  submit 
complete  rules  to  USEPA  (or  have  its 
NOx  exemption  request  approved,  in 
final)  within  18  months  from  the  date  of 
the  finding  in  order  to  avoid  the 
initiation  of  sanctions  under  section 
179(b)  of  the  Act.  Upon  the  effective 
date  of  the  final  approval  of  the 
exemption  request  for  this  area,  the  18 
month  “sanctions  clock”  shall  stop. 

On  Noveml)er  15, 1994,  the  State  of 
Ohio  submitted  a  redesignation  request 
to  attainment  of  the  ozone  NAAQS  for 
the  Ohio  portion  of  the  Cincinnati- 
Hamilton  interstate  ozone 
nonattainment  area.  This  redesignation 
request  will  base  evaluated  in  a  separate 
rulmaking.  The  State  has  included  NOx 
RACT  as  a  contingency  measure  of  the 
maintenance  plan.  The  USEPA  does  not 
require  that  these  rules  be  adopted  to  be 
included  as  a  contingency  measure. 
However,  a  specific  schedule  is 
provided  for  the  adoption  and 
implementation  of  NOx  RACT  if  a 
violation  is  monitored  in  the  area. 

Cleveland  Moderate  Ozone 
Nonattainment  Area 

The  State  of  Ohio  submitted  adopted 
NOx  RACT  rules  to  USEPA  on  July  1 , 
1994,  for  the  Toledo,  Dayton,  and 
Cleveland  ozone  nonattainment  areas. 
These  rules  are  currently  imder  review 
and  will  be  evaluated  in  a  separate 
rulemaking.  The  State  provided  the 
following  provision  in  the  RACT  rules 
submittal  (Ohio  Administrative  Code 
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(3745-14-02(B)(3))  for  the  suspension  of 
the  RACT  rules: 

The  Director  also  may  suspend  the 
requirements  of  this  Chapter  in  an  area  in  the 
event  that  the  USEPA  issues  a  national  policy 
and/or  promulgates  a  regulation  which, 
based  upon  the  ambient  air  monitoring  data 
for  ozone  in  the  area,  eliminates  the  need  for 
NOx  control  requirements  in  that  area. 

VI.  Inspection  and  Maintenance  (1/M) 
Programs 

Cincinnati-Hamilton  Interstate 
Moderate  Ozone  Nonattainment  Area 

For  the  Cincinnati  area,  the  local  area 
opted  for  an  enhanced  I/M  program.  The 
I/M  Final  Rule  (57  FR  52950)  provides 
that  if  the  Administrator  determines  that 
NOx  emission  reductions  are  not 
beneficial  in  a  given  ozone 
nonattainment  area,  then  NOx  emission 
reductions  are  not  required  of  the 
enhanced  I/M  program,  but  the  program 
shall  be  designed  to  offset  NOx 
increases  resulting  from  the  repair  of 
motor  vehicles  that  have  failed  the 
hydrocarbon  (HC)  and  carbon  monoxide 
(CO)  testing  procedures.^  Upon  the 
effective  date  of  this  action,  the  Butler, 
Clermont,  Hamilton,  and  Warren 
Counties  shall  not  be  required  to 
demonstrate  compliance  with  the 
enhanced  I/M  performance  standard  for 
NOx-  However,  the  State  shall  be 
required  to  demonstrate,  using 
USEPA’s — Mobile  Source  Emissions 
Model,  Mobile  5a  (or  its  successor),  that 
NOx  emissions  will  be  no  higher  than 
in  the  absence  of  any  I/M  program. 

Cleveland  Moderate  Ozone 
Nonattainment  Area 

For  the  Cleveland  area,  the  local  area 
opted  for  an  enhanced  I/M  program  for 
the  following  counties:  Cuyahoga, 
Geauga,  Lake,  Lorain,  Medina,  Portage 
and  Summit.  The  1/M  Final  Rule  (57  FR 
52950)  provides  that  if  the 
Administrator  determines  that  NOx 
emission  reductions  are  not  beneficial 
in  a  given  ozone  nonattainment  area, 
then  NOx  emission  reductions  are  not 
required  of  the  enhanced  I/M  program, 
but  the  program  shall  be  designed  to 
offset  NOx  increases  resulting  from  the 
repair  of  motor  vehicles  that  have  failed 
the  hydrocarbon  (HC)  emd  carbon 
monoxide  (CO)  testing  procedures. 
Upon  the  effective  date  of  this  action, 
Cuyahoga,  Geauga,  Lake,  Lorain, 
Medina,  Portage  and  Sununit  Counties 
shall  not  be  required  to  demonstrate 
compliance  with  the  enhanced  I/M 


'  Additional  clarification  concerning  the  I/M 
requirements  and  areas  with  NOx  exemptions  is 
provided  in  a  memorandum  from  Mary  T  Smith, 
Acting  Director,  OfTice  of  Mobile  Sources,  dated 
October  14, 1994,  entitled  “1/M  Requirements  in 
NOx  R.‘\CT  Exempt  /Vreas.” 


performance  standard  for  NOx- 
However,  the  State  shall  be  required  to 
demonstrate,  using  USEPA’s — Mobile 
Source  Emissions  Model.  Mobile  5a  (or 
its  successor),  that  NOx  emissions  will 
be  no  higher  than  in  the  absence  of  any 
I/M  program. 

VII.  Withdrawal  of  the  Exemptions 

Continuation  of  the  Section  182(f) 
exemptions  granted  herein  is  contingent 
upon  continued  monitoring  and 
continued  attainment  and  maintenance 
of  the  ozone  NAAQS  in  the  affected 
area.  If  a  violation  of  the  ozone  NAAQS 
is  monitored  in  an  area(s)  (consistent 
with  the  requirements  contained  in  40 
CFR  Part  58  and  recorded  in  AIRS) 
USEPA  will  provide  notice  to  the  public 
in  the  Federal  Register  withdrawing  the 
exemption. 

A  determination  that  the  NOx 
exemption  no  longer  applies  would 
mean  that  the  NOx  NSR,  general 
conformity,  and  transportation 
conformity  provisions  would 
immediately  be  applicable  (see  58  FR 
63214  and  58  FR  62188)  to  the  affected 
areas.  The  NOx  RACT  requirements 
would  also  be  applicable,  with  a 
reasonable  time  provided  to  allow  major 
stationary  sources  subject  to  the  RACT 
requirements  to  purchase,  install  and 
operate  required  controls.  The  USEPA 
believes  that  the  State  may  provide 
sources  a  reasonable  time  period  after 
such  USEPA  determination  to  actually 
meet  the  RACT  emission  limits.  The 
USEPA  expects  the  entire  time  period  to 
be  as  expeditious  as  practicable,  but  in 
no  case  longer  than  24  months. 

VIII.  Miscellaneous  Topics 

Processing  NOx  Exemptions 

Section  182(f)  contains  very  few 
details  regarding  the  adminish  ative 
procedure  for  USEPA  action  on  NOx 
exemption  requests.  The  absence  of 
specific  guidelines  by  Congress  leaves 
USEPA  with  discretion  to  establish 
reasonable  procedures,  consistent  with 
the  requirements  of  the  Administrative 
Procedure  Act  (APA). 

The  USEPA  believes  that  subsections 
182(f)(1)  and  182(f)(3)  provide 
independent  procedures  for  USEPA  to 
act  on  NOx  exemption  requests.  The 
language  in  subsection  182(f)(1),  which 
indicates  that  USEPA  should  act  on 
NOx  exemptions  in  conjunction  with 
action  on  a  plan  or  plan  revision,  does 
not  appear  in  subsection  182(f)(3). 

While  subsection  182(f)(3)  references 
subsection  182(f)(1),  USEPA  believes 
that  this  reference  encompasses  only  the 
substantive  tests  in  paragraph  (1)  (and, 
by  extension,  paragraph  (2)),  and  not  the 
procedural  requirement  that  USEPA  act 


on  exemptions  only  when  acting  on 
SIPs.  Additionally,  paragraph  (3) 
provides  that  ‘'person[s]”  (which 
Section  302(e)  of  the  Act  defines  to 
include  States)  may  petition  for  NOx 
exemptions  “at  any  time,”  and  requires 
USEPA  to  make  its  determination 
within  six  months  of  the  petition’s 
submission.  These  key  differences  lead 
USEPA  to  believe  that  Congress 
intended  the  exemption  petition  process 
of  paragraph  (3)  to  be  distinct  and  more 
expeditious  than  the  longer  plan 
revision  process  intended  under 
paragraph  (1). 

Section  182(f)(1)  appears  to 
contemplate  that  exemption  requests 
submitted  under  these  paragraphs  are 
limited  to  States,  since  States  are  the 
entities  authorized  under  the  Act  to 
submit  plans  or  plan  revisions.  By 
contrast,  section  182(f)(3)  provides  that 
“person[sl”2  may  petition  for  a  NOx 
determination  “at  any  time”  after  the 
ozone  precursor  study  required  under 
Section  185B  of  the  Act  is  finalized,^ 
and  gives  USEPA  a  limit  of  6  months 
after  filing  to  grant  or  deny  such 
petitions.  Since  individuals  may  submit 
petitions  imder  paragraph  (3)  “at  any 
time”  this  must  include  times  when 
there  is  no  plan  revision  from  the  State 
pending  at  USEPA.  The  specific 
timeframe  for  USEPA  action  established 
in  paragraph  (3)  is  substantially  shorter 
than  the  timeframe  usually  required  for 
States  to  develop  and  for  USEPA  to  take 
action  on  revisions  to  a  SIP.  These 
differences  strongly  suggest  that 
Congress  intend^  the  process  for  acting 
on  petitions  under  paragraph  (3)  to  be 
distinct — and  more  expeditious — from 
the  plan  revision  process  intended 
under  paragraph  (1).  Thus,  USEPA 
believes  that  paragraph  (3)’s  reference  to 
paragraph  (1)  encompasses  only  the 
substantive  tests  in  paragraph  (1)  (and, 
by  extension,  paragraph  (2)),  not  the 
requirement  in  paragraph  (1)  for  USEPA 
to  grant  exemptions  only  when  acting 
on  plan  revisions. 

With  respect  to  major  stationary 
sources,  section  182(f)  requires  States  to 
adopt  NOx  NSR  and  ^CT  rules,  unless 
exempted.  These  rules  were  generally 
due  to  be  submitted  to  USEPA  by 
November  15, 1992.  Thus,  in  order  to 
avoid  sanctions  under  the  Act,  areas 
seeking  a  NOx  exemption  would  have 
needed  to  submit  their  exemption 
request  for  USEPA  review  and 
rulemaking  action  several  months  before 
November  15, 1992.  In  contrast,  the  Act 
specifies  that  the  attainment 


2  Section  302(e)  of  the  Act  defines  the  term 
“person”  to  include  States. 

’The  final  Section  185B  report  was  issued  July 
30. 1993. 


Federal  Register  /  Vol.  60,  No.  10  /  Tuesday,  January  17,  1995  /  Proposed  Rules 


3363 


demonstrations  are  not  due  until 
November  1993  or  1994  (and  USEPA 
may  take  12-18  months  to  approve  or 
disapprove  the  demonstration).  For 
marginal  ozone  nonattainment  areas 
(subject  to  NOx  NSR),  no  attainment 
demonstration  is  called  for  in  the  Act. 
For  maintenance  plans,  the  Act  does  not 
specify  a  deadline  for  submittal  of 
maintenance  demonstrations.  Clearly, 
the  Act  envisions  the  submittal  of,  and 
USEPA  action  on,  exemption  requests, 
in  some  cases,  prior  to  submittal  of 
attainment  or  maintenance 
demonstrations. 

The  Act  requires  conformity  with 
regard  to  federally-supported  NOx 
generating  activities  in  relevant 
nonattainment  and  maintenance  areas. 
However,  USEPA’s  conformity  rules 
explicitly  provide  that  these  NOx 
requirements  would  not  apply  if  USEPA 
grants  an  exemption  under  section 
182(f). 

The  USEPA  notes  that  the  issue  of 
using  section  182(b)(1)  as  the 
appropriate  vehicle  for  dealing  with 
exemptions  from  the  NOx  requirements 
of  the  conformity  rule  has  been  raised 
in  a  formal  petition  for  reconsideration 
of  USEPA’s  final  transportation 
conformity  rule  and  in  litigation 
pending  before  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  on  the  substance  of  both  the 
transportation  and  general  conformity 
rules.  Thus  the  issue  is  under  further 
consideration,  but  at  this  time  the 
Agency’s  position  remains  as  stated 
above. 

Additionally,  section  182(f)(3) 
requires  that  NOx  exemption  petition 
determinations  be  made  by  USEPA 
within  six  months.  The  USEPA  has 
stated  in  previous  guidance  that  it 
intends  to  meet  this  statutory  deadline 
as  long  as  doing  so  is  consistent  with 
the  APA.  The  USEPA  believes  that  until 
the  issue  is  resolved,  the  applicable 
rules  governing  this  matter  are  those 
that  appear  in  USEPA’s  final  conformity 
regulations,  and  that  USEPA  remains 
bound  by  their  existing  terms. 

Demonstrating  Attainment 

Under  section  182(f)(1)(A),  an 
exemption  from  the  NOx  requirements 
may  be  granted  for  nonattainment  area 
outside  an  ozone  transport  region  if 
USEPA  determines  that  “additional 
reductions  of  (NOx)  would  not 
contribute  to  attainment”  of  the  ozone 
NAAQS  in  those  areas.  In  some  cases, 
an  ozone  nonattainment  area  might 
attain  the  ozone  standard,  as 
demonstrated  by  3  years  of  adequate 
monitoring  data,  without  having 
implemented  the  Section  182(f)  NOx 
provisions  over  that  3-year  period. 


In  cases  where  a  nonattainment  area 
is  demonstrating  attainment  with  3 
consecutive  years  of  air  quality 
monitoring  data  without  having 
implemented  the  section  182(f)  NOx 
provisions,  USEPA  believes  that  the 
section  182(f)  test  is  met  since 
♦‘additional  reductions  of  (NOx)  would 
not  contribute  to  attainment”  of  the 
NAAQS  in  that  area.  The  USEPA’s 
approval  of  the  exemption  would  be 
granted  on  a  contingent  basis  (i.e.,  the 
exemption  would  last  for  only  as  long 
as  the  area’s  monitoring  data  continue  to 
demonstrate  attainment). 

Transport  of  Ozone  Precursors 

The  USEPA  intends  to  use  its 
authority  under  section  110(a)(2)(D)  to 
require  a  State  to  reduce  NOx  emissions 
from  stationary  and/or  mobile  sources 
where  there  is  evidence,  such  as 
photochemical  grid  modeling,  showing 
that  NOx  emissions  would  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  any 
other  State.  This  action  would  be 
independent  of  any  action  taken  by 
USEPA  on  a  NOx  exemption  request  for 
stationary  sources  under  section  182(f). 
That  is,  USEPA  action  to  grant  or  deny 
a  NOx  exemption  request  under  section 
182(f)  would  not  shield  that  area  firom 
USEPA  action  to  require  NOx  emission 
reductions,  if  necessary,  under  section 
110(a)(2)(D). 

Modeling  analyses  are  underway  in 
many  areas  for  the  purpose  of 
demonstrating  attainment  in  the  1994 
SIP  revisions.  Recent  modeling  data 
suggest  that  certain  ozone 
nonattainment  areas  may  benefit  from 
reductions  in  NOx  emissions  far 
upwind  of  the  nonattainment  area.  For 
example,  the  northeast  corridor  and  the 
Lake  Michigan  areas  are  considering 
attainment  strategies  which  rely  in  part 
on  NOx  emission  reductions  hundreds 
of  miles  upwind.  The  USEPA  is  working 
with  the  States  and  other  organizations 
to  design  and  complete  studies  which 
consider  upwind  sources  and  quantify 
their  impacts.  As  the  studies  progress, 
USEPA  will  continue  to  work  with  the 
States  and  other  organizations  to 
develop  mutually  acceptable  attainment 
strategies. 

At  tne  same  time  as  these  large  scale 
modeling  analyses  are  being  conducted, 
certain  nonattainment  areas  that  are 
located  in  the  area  being  modeled  have 
requested  exemptions  fi’om  NOx 
requirements  imder  section  182(f).  Some 
areas  requesting  an  exemption  may  be 
upwind  of  and  impact  upon  downwind 
nonattainment  areas.  The  USEPA 
intends  to  address  the  transport  issue 
through  section  110(a)(2)(D)  based  on  a 
domain-wide  modeling  analysis. 


Under  section  182(f)  of  the  Act,  an 
exemption  from  the  NOx  requirements 
may  be  granted  for  nonattainment  areas 
outside  an  ozone  transport  region  if 
USEPA  determines  that  “additional 
reductions  of  (NOx)  would  not 
contribute  to  attainment  of  the  national 
ambient  air  quality  standard  for  ozone 
in  the  area.”  ^  As  described  in  section 
4.3  of  the  December  16, 1993  guidance 
document,  USEPA  believes  that  the 
term  “area”  means  the  “nonattainment 
area,”  and  that  USEPA’s  determination 
is  limited  to  consideration  of  the  effects 
in  a  single  nonattainment  area  due  to 
NOx  emissions  reductions  from  sources 
in  the  same  nonattainment  area. 

Section  4.3  of  the  guidance  goes  on  to 
encourage,  but  not  require.  States/ 
petitioners  to  include  consideration  of 
the  entire  modeling  domain,  since  the 
effects  of  an  attainment  strategy  may 
extend  beyond  the  designated 
nonattainment  area.  Specifically,  the 
guidance  encourages  States  to  “consider 
imposition  of  the  NOx  requirements  if 
needed  to  avoid  adverse  impacts  in 
downwind  areas,  either  intra-  or  inter¬ 
state.  States  need  to  consider  such 
impacts  since  they  are  ultimately 
responsible  for  achieving  attainment  in 
all  portions  of  their  State  (see  generally 
section  110)  and  for  ensiuing  that 
emissions  originating  in  their  State  do 
not  contribute  significantly  to 
nonattainment  in,  or  interference  with 
maintenance  by,  any  other  State  (see 
section  110(a)(2)(D)(i)(I)).” 

In  contrast,  section  4.4  of  the 
guidance  states  that  the  Section  182(f) 
demonstration  would  not  be  approved  if 
there  is  evidence,  such  as 
photochemical  grid  modeling,  showing 
that  the  NOx  exemption  would  interfere 
with  attainment  or  maintenance  in 
.  downwind  areas.  The  guidance  goes  on 
to  explain  that  section  110(a)(2)(D)  (not 
section  182(f))  prohibits  such  impacts. 

Consistent  with  the  guidance  in 
section  4.3,  USEPA  believes  that  the 
section  110(a)(2)(D)  and  182(f) 
provisions  must  be  considered 
independently.  Thus,  if  there  is 


••  There  are  three  NOx  exemption  tests  speciTied 
in  Section  162(0.  Of  these,  two  are  applicable  for 
areas  outside  an  ozone  transport  region;  the 
“contribute  to  attainment”  test  described  above, 
and  the  "net  air  quality  beneOts”  test.  The  USEPA 
must  determine,  under  the  latter  test,  that  the  net 
benefits  to  air  quality  in  an  area  “are  greater  in  the 
absence  of  NOx  reductions”  from  relevant  sources. 
Based  on  the  plain  language  of  Section  182(0, 
USEPA  oelieves  that  each  test  provides  an 
independent  basis  for  receiving  a  full  or  limited 
NOx  exemption.  Consequently,  as  stated  in  Section 
1.4  of  the  December  16, 1993  USEPA  guidance, 
“(wlhere  any  one  of  the  tests  is  met  (even  if  another 
test  is  failed),  the  Section  182(0  NOx  requirements 
would  not  apply  or,  under  the  excess  reductions 
provision,  a  portion  of  these  requirements  would 
not  apply.” 


3366 


Federal  Register  /  Vol.  60,  No.  10  /  Tuesday,  January  17,  1995  /  Proposed  Rules 


evidence  that  NOx  emissions  in  an 
upvt^ind  area  would  interfere  with 
attainment  or  maintenance  in  a 
downwind  area,  that  action  should  be 
separately  addressed  by  the  State(s)  or, 
if  necessary,  by  USEPA  in  a  section 
110(a)(2)(D)  action.  In  addition,  a 
section  182(f)  exemption  request  should 
be  independently  considered  by 
USEPA.  In  some  cases,  then,  USEPA 
may  grant  an  exemption  from  across- 
the-board  NOx  RACT  controls  under 
section  182(f)  and,  in  a  separate  action, 
require  NOx  controls  from  stationary 
and/or  mobile  sources  under  section 
110(a)(2)(D).  It  should  be  noted  that  the 
controls  required  under  section 
110(a)(2)(D)  may  be  more  or  less 
stringent  than  RACT,  depending  upon 
the  circumstances.  Consistent  with 
these  principles,  USEPA  is  proposing  to 
approve  these  exemption  requests  under 
section  182(f)  of  the  Act.  If  evidence 
appears  that  NOx  emissions  in  an 
upwind  area  would  interfere  with 
attainment  or  maintenance  in  a 
downwind  area,  appropriate  action  shall 
be  taken  by  the  State(s)  or,  if  necessary, 
by  USEPA  imder  section  110(a)(2)(D). 

Conformity  Provisions 
With  respect  to  conformity,  USEPA ’s 
conformity  rules  ®  ®  provide  a  NOx 
waiver  if  an  area  receives  a  section 
182(f)  exemption.  In  its  “Conformity: 
General  Preamble  for  Exemption  From 
Nitrogen  Oxides  Provisions,”  59  FR 
31238,  31241  (June  17, 1994),  USEPA 
reiterated  its  view  that  in  order  to 
conform,  nonattainment  and 
maintenance  areas  must  demonstrate 
that  the  transportation  plan  and 
transportation  improvement  program 
(TIP)  are  consistent  with  the  motor 
vehicle  emissions  budget  for  NOx  even 
where  a  conformity  NOx  waiver  has 
been  granted.  Due  to  a  drafting  error, 
that  view  is  not  reflected  in  the  current 
transportation  conformity  rules.  The 
June  17th  notice  states  that  USEPA 
intends  to  remedy  the  problem  by 
amending  the  conformity  rule.  Although 
that  notice  specifically  mentions  only 
requiring  consistency  with  the  approved 
maintenance  plan’s  NOx  motor  vehicle 
emissions  budget,  USEPA  also  intends 
to  require  consistency  with  the 
attainment  demonstration’s  NOx  motor 
vehicle  emissions  budget.  However,  the 
exemptions  at  issue  were  submitted 


*  “Criteria  and  Procedures  for  Determining 
Conformity  to  State  or  Federal  Implementation 
Plans  of  Transportation  Plans.  Programs,  and 
Projects  Fund^  or  Approved  under  Title  23  U.S.C. 
of  the  Federal  Transit  Act."  November  24, 1993  (58 
FR  62188). 

®  "Determining  Conformity  of  General  F'ederal 
Actions  to  State  or  Federal  Implementation  Plans. 
Final  Rule.”  November  30. 1993  (58  FR  63214). 


pursuant  to  section  182(f)(3),  and 
USEPA  does  not  believe  it  is 
appropriate  to  delay  action  on  these 
petitions,  especially  in  light  of  the 
statutory  deadline,  until  the  conformity 
rule  is  amended.  As  noted  above,  this 
issue  has  also  been  raised  in  a  formal 
petition  for  reconsideration  of  the 
Agency’s  final  transportation  conformity  ' 
rule  and  in  litigation  pending  before  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  on  the  substance  of 
both  the  transportation  and  general 
conformity  rules.  Thus  the  issue  is 
under  further  consideration,  but  at  this 
time  the  Agency’s  position  remains  as 
stated.  The  USEPA,  therefore,  believes 
that  the  currently  appUicable  rules 
governing  this  matter  are  those  that 
appear  in  the  Agency’s  final  conformity 
regulations,  and  the  Agency  remains 
bound  by  their  existing  terms. 

IX.  Proposed  Action 

The  USEPA  is  proposing  to  approve 
the  exemption  requests  from  the 
requirements  contained  in  section  182(f) 
of  the  Act  for  the  areas  previously 
identified.  This  approval  would  exempt 
the  following  coimties  in  Ohio  from  the 
NOx-related  general  and  transportation 
conformity  provisions,  NOx  RACT  (as 
applicable),  and  nonattainment  area 
NSR  for  new  sources  and  modifications 
that  are  major  for  NOx:  Hamilton, 

Butler,  Warren,  Clermont,  Ashtabula, 
Cuyahoga,  Geauga,  Lake,  Lorain, 

Medina,  Portage,  Summit,  Stark, 
Delaware,  Franklin.  Licking,  Mahoning. 
Trumbull,  Jefferson,  Columbiana, 

Preble,  and  Clinton.  Additionally,  the 
following  counties  in  Ohio  would  not  be 
required  to  demonstrate  compliance 
with  the  enhanced  I/M  performance 
standard  for  NOx:  Hamilton,  Butler, 
Warren.  Clermont.  Cuyahoga,  Geauga, 
Lake,  Lorain,  Medina,  Portage  and 
Summit. 

This  proposed  approval  is  based  upon 
the  evidence  provided  by  the  State  and 
the  State’s  compliance  with  tiie 
requirements  outlined  in  the  applicable 
USEPA  guidance. 

X.  Procedural  Background 

Public  comments  are  solicited  on 
USEPA’s  proposed  rulemaking  action. 
Public  comments  received  by  February 
16, 1995,  will  be  considered  in  the 
development  of  USEPA’s  final 
rulemaking  action. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic. 


and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

"This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  oxides. 
Ozone,  Volatile  organic  compounds. 
Intergovernmental  relations.  Reporting 
an  recordkeeping  requirements. 

Authority  42  U.S.C.  4201-767q. 

Dated:  January  5, 1995. 

Valdas  V.  Adamkus, 

Regional  Administrator 

[FR  Doc.  95-1066  Filed  1-13-95.  8:45  am) 
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40  CFR  Part  81 

[VA37-1-«812b;  FRL-6139-9] 

Clean  Air  Act  Promulgation  of 
Reclassification  of  Ozone 
Nonattainment  Areas  in  Virginia,  and 
Attainment  Determinations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  reclassify  the 
Norfolk-Virginia  Beach-Newport  News 
(Hampton  Roads).  VA  ozone 
nonattainment  area  from  marginal 
nonattairiment  to  moderate 
nonattainment.  This  action  also 
proposes  a  determination  that  the 
Allentown-Bethlehem-Easton.  PA-NJ, 
Altoona,  PA;  Erie,  PA;  Greenbrier,  WV 
Harrisburg-Lebanon-Carlisle,  PA, 
Johnstown.  PA;  Lancaster.  PA; 
Scranton-Wilkes-Barre,  PA; 
Youngstown-Warren-Sharon.  PA-OH, 
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Sussex,  DE;  and.  York,.  PA.  ozone 
nonattainmenl:  areas  classified  as 
marginal  have  attained' the  ozone  air 
quality  standard  by  their  November  13, 
1993  attainment  date.  Finally,  this 
action  proposes  a  determination,  that  the 
Kent  and  Queen  Anne’S  Counties,  MD 
marginal  ozone  nonattainment  area- 
attained  the  ozone  standard  by 
November  1994.  These  actions  are  based 
on  monitored  air  quality  readings  for 
ozone  during  the  years  1991—1994. 

In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
reclassification  of  the  Hampton  Roads 
area  and  the  attainment  determinations 
for  the  Allentown-Bethlehem-Easton, 
Altoona.  Erie,  Greenbrier,  Harrisburg- 
Lebanon-Carlisle,  Johnstown,  Kent  and 
Queen  Anne’s  Counties,  Lancaster, 
Scranton-W ilkes-Barre,  Y oungstown- 
Warren-Sharon,  Sussex,  and' York  areas 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed' raile,  no 
further  activity  is  contemplated  in 
relation,  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed,  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  February  16, 1995. 

ADDRESSES:  Written' comments  on  this 
action  should' be  addressed  to  Thomas 
J.  Maslany,  Director,  Air,  Radiation,  and 
Toxics  Division  (3AT00),  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  nomial  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  D.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  A.  Pino,  (215)  597-9337.  at  the 
EPA  Regional  office  listed  above. 
SUPPLEMENTARY  INFORMATION:  See  the  <- 
information  provided,  in  the  Direct  Final 
action  of  the  same  title,  pertaining  to  the 
reclassification  of  the  Hampton- Roads 
ozone  nonattainment  area^,  which  is 
located  in  the  Rules  and. Regulations 
Section  of  this  Federal  Register 


By  action  dated  December  20, 1994, 
the  EPA  Administrator  delegated  to  the 
Regional  Administrators  the  authority  to 
determine  whether  ozone 
nonattainment  areas  attained  the 
NAAQS. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control'.  Ozone. 

Authority:  42  U.S.C.  7401-7671q; 

Dated;  January  5, 1995. 

Peter  H.  Kostmayer, 

Regional  Administrator. 

[FR  Doc.  95-1009  Filed  1-13-95;  8:45  amj 
BILUNG  CODE  6569-50-P 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1604 

Outside  Practice  of  Law 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Proposed  rule. 

SUMMARY!  This  proposed  regulation 
would  amend  the  I^al  Services 
Corporation’s  (“Corporation”  or  “LSC”) 
regulation  relating  to  tiie  outside 
practice  of  law  by  full-time  legal 
services  attorneys.  The  rule  is 
substantively  restructured  and  revised- 
to  clarify  the  exact  scope  of  the 
restrictions  on  compensated  and 
uncompensated  outside  practice  so  that 
program  attorneys  will  not  be  unduly 
restricted  from  complying  with,  their 
professional  obligations.  The  propo.sed 
rule  also  amends  definitions  and  allows 
for  the  separate  treatment  of  court 
appointments. 

DATES:  Comments  should  be  received  on 
or  before  March  20, 1995. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation, 

750  First  St„  NE,  11th  Floor, 
Washington,  DC  20002-^250. 

FOR  FURTHER  INFORMATION  CONTACT! 
Victor  M.  Fortuno,  General  Counsel, 
(202)  336-8810. 

SUPPLEMENTARY  INFORMATION:  On- 
September  16  and  October  27, 1994,  the 
Operations  and  Regulations  Committee 
(“Committee”),  of  the  LSC  Board  of 
Directors  held  public  hearings  on 
proposed  revisions  to  45  CFR  Part  1604, 
LSC’s  regulation  onthe  outside  practice 
of  law  At  the  October  27T.1994,.meeting 
in  Washington,  IX],  the  Committee 
approved  a  proposed' rule  to  be 
published  in  the  Federal. Register  for 
public  comment,  and  agreed  to  extend 
the  customary  36'day  comment  period- 
to'  60' days. 


The  Corporation  recognizes  that 
legislation'  to  amend  the  LSC  Act-  and 
reauthorize  appropriations  for  the 
Corporation- may  be  considered  by 
Congress.  If  such  legislation' does 
become  law,  the  Corporation’s 
regulations  will  be  revisited- and  revised' 
accordingly. 

Section  Analysis 
Section  1604.1  Purpose 

This  section  sets  out  the  framework 
for  other  changes  that  appear  in  this 
proposed  rule.  The  Committee  added 
language  to  authorize  a  recipient  to 
adopt  written  policies  to  permit  its 
program  attorneys  to  engage  in.  pro  bono 
legal  assistance  and  to  comply  with 
their  obligations  as  members  of  the  Bar 
and  officers  of  the  court.  The  rule 
recognizes,  however,  that  those 
demands  must  not  interfere  with  the 
attorneys’  overriding  responsibility  to- 
serve  the  program’s  eligible  clients.  The 
Committee  also  added  language  to 
clarify  that  this  part  should  not  he 
construed  to  permit  recipients  to  unduly 
restrict  legal  services  attorneys  from 
engaging  in  those  activities.  'The  use  of 
the  word  “unduly”  acknowledges  that 
there  may  be  some  restrictions  imposed 
by  the  LSC  Act  or  by  recipients  that  are 
necessary  to  accomplish  the  overriding 
goals  of  the  LSC  Act. 

Section  1604.2  Definitions 

Section  1604^2(a)  “Full-time  Attorney" 

The  definition  of  “attorney”  is 
deleted,  because  it  is  inconsistent  with 
the  definition  of  “attorney”  in  Part 
1600.  Instead,  a  definition  of  "full-time 
attorney”  is  added  that  incorporates  the 
definition  of  “attorney”  in  Part  1600.  A. 
“full-  time  attorney”  is  defined  as  an 
attorney  who  is  a  foil-time  employee  of 
a  recipient. 

A  separate  definition  of  “foll'-time” 
has  not  been  included.  The  decision  of 
what  constitutes  "foil-time”  is  left  to  the 
recipient’s  own  personnel  and  outside 
practice  policies  and  to  any  appropriate 
statutory  definitions  found  elsewhere. 

Section  1604.2(b)  "Outside  Practice  of 
Law" 

This  definition  explains  what  outside 
practice  is,  rather  than  what  it  is  not 
The  regulation  is  intended  to  apply  only 
to  outside  practice  of  law  by  recipients’ 
employees  and  not  to  other  outside 
activities  by  recipients’  employees  that 
do  not  constitute  the  outside  practice  of 
law. 

The  words  “receiving  that”  are- 
substituted  frir  “entitled  to  receive.” 
This  revision  makes  it  clear  that  an 
.  attorney  could' represent  a  client  who  is 
eligible  for  representation -from  the 
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recipient  in  an  outside  practice  case 
even  if  the  client  is  also  receiving  legal 
assistance  from  the  recipient,  as  long  as 
the  recipient  is  representing  the  client 
on  a  different  matter 

This  definition  is  not  intended  to 
include  work  done  by  legal  services 
attorneys  when  serving  in  the  military 
reserves  as  JAG  Corps  attorneys. 
Although  the  Committee  chose  not  to 
include  language  on  this  issue  in  the 
rule,  it  intends  to  continue  the  policy 
established  in  prior  General  Counsel 
opinions,  which  have  consistently 
found  that  an  attorney  is  not  engaged  in 
the  outside  practice  of  law  while  serving 
as  a  JAG  Corps  reserve  officer 
Comments  are  solicited  as  to  whether 
the  rule  should  include  language 
expressly  stating  this  policy 

Section  1604.2(c)  "Court 
Appointment” 

The  essence  of  the  current  definition 
of  “court  appointments”  is  incorporated 
into  this  proposed  provision.  The 
regulatory  definition  is  used  rather  than 
the  following  language  in  §  1006(d)(5)  of 
the  Act: 

Attorneys  employed  by  a  recipient 
shall  be  appointed  to  provide  legal 
assistance  without  reasonable 
compensation  only  when  such 
appointment  is  made  pursuant  to  a 
statute,  rule,  or  practice  applied 
generally  to  attorneys  practicing  in  the 
court  where  the  appointment  is  made. 

The  regulatory  definition  on 
appointments  is  broader  than  the 
statutory  one,  which  applies  only  to 
uncompensated  appointments;  but  the 
regulatory  definition  is  more  protective 
of  program  resources. 

Section  1604.3  General  Policy 

Paragraph  (a)  would  require  recipients 
to  adopt  written  policies  relating  to 
outside  practice,  rather  than  permitting 
programs  to  determine,  on  an  ad  hoc 
basis,  whether  outside  practice  is  to  be 
permitted  in  a  particular  instance. 
However,  the  policies  would  give  the 
project  director  substantial  discretion  to 
decide. 

Paragraph  (b)  addresses  the  concern 
that,  in  revising  this  regulation  to  take 
account  of  the  evolving  obligations  of  all 
attorneys  to  do  pro  bono  work, 
recipients  would  be  subject  to  pressures 
from  their  attorneys  to  do  outside 
practice  that  was  not  absolutely 
required  by  professional  obligations  and 
that  interfered  with  the  program’s 
ability  to  serve  the  clients  it  is  funded 
to  serve  This  concern  is  especially 
important  in  view  of  the  fact  that  LSC 
recipients  lack  adequate  resources  to 
serve  more  than  a  small  fraction  of  the 
eligible  clients  who  have  real  legal 


needs.  This  provision  is  included  in 
order  to  insure  that  recipients  can  adopt 
policies  that  balance  the  demands  of  the 
profession,  the  attorney’s  desire  to  do 
outside  work,  and  the  needs  of  the 
commimity  served  by  the  program 

The  restrictions  of  this  part  apply 
only  to  full-time  attorneys.  Although 
recipients  are  not  required  to  do  so, 
paragraph  (c)  would  allow  them  to 
adopt  restrictions  on  outside  practice  by 
part-time  attorneys 

Section  1604  4  Permissible  Outside 
Practice 

Section  1604.4(a) 

Proposed  paragraph  (a)  states  the  rule 
in  the  affirmative,  rather  than  as  a 
restriction  It  also  refers  to  a  full-time 
attorney’s  responsibilities  to  clients, 
rather  than  “full-time  responsibilities.” 
The  Committee  intends  a  director  to 
make  a  case-by-case  determination  's  to 
whether  involvement  in  a  specific  case 
or  matter  would  be  consistent  with  a 
full-time  attorney’s  responsibilities  to 
the  program’s  clients.  An  full-time 
attorney’s  responsibilities  to  program 
clients  should  be  determined  by 
reference  to  the  program’s  definition  of 
“full-time,”  not  by  reference  to  a 
specific  attorney’s  working  habits.  Thus, 
an  attorney  in  the  habit  of  working 
substantial  amounts  of  overtime  on 
program  activities  should  not  be 
penalized  for  deciding  to  allot  some  of 
that  overtime  to  an  outside  practice  case 
rather  than  to  program  activities.  In 
addition,  an  attorney  should  be 
permitted  to  take  reasonable  amounts  of 
leave  to  engage  in  permitted  outside 
practice. 

Section  1604.4(b) 

Paragraph  (b)  is  included  to  address  a 
concern  that,  if  program  attorneys 
handled  outside  practice  cases  that  were 
controversial  or  dealt  with  areas 
prohibited  to  the  recipient  (e.g.,  abortion 
litigation),  the  recipients  would  be  seen 
as  handling  the  cases  and  viewed  as 
using  outside  practice  as  a  way  to  get 
around  other  restrictions.  This  language, 
which  is  similar  to  language  in  the 
regulation  on  prohibited  political 
activities,  would  require  the  attorney  to 
make  it  clear  that  this  was  not  a  program 
case,  and  to  do  whatever  w'as  necessary 
to  insure  that  it  not  be  perceived  as 
such. 

In  practical  terms,  the  restriction 
might  require  the  attorney  to  use  a  home 
address  or  post  office  box  for 
correspondence,  or  a  home  telephone 
number  or  direct  dial  number  that 
would  not  go  through  the  recipient’s 
switchboard  or  voice  mail  greeting,  or 
other  similar  processes  to  insure  that  the 


recipient  was  not  identified  as  the 
sponsor  of  the  representation. 

The  restriction  on  identification  does 
not  apply  to  court  appointments,  which 
are  treated  separately  throughout  this 
part,  since  attorneys  handle  these  cases 
as  officers  of  the  court.  Recipients  do 
not  have  great  discretion  to  refuse  to 
permit  attorneys  to  accept  them,  as  long 
as  they  are  made  under  a  statute,  rule 
or  practice  that  is  generally  applicable 
The  restriction  also  does  not  apply  to 
cases  which  are  undertaken  to  fulfill  a 
mandatory  pro  bono  obligation,  see 
§  1604.7(d). 

Section  1604.4(c) 

Paragraph  (c)(1)  is  intended  to  make 
explicit  what  has  always  been  implicit 
under  the  current  Part  1604,  i.e.,  that 
work  for  a  client  from  a  previous 
practice  should  not  be  done  on  program 
time 

The  Committee  proposes  to  add 
language  to  paragraph  (c)(2)  to  make  it 
clear  that  an  attorney  may  represent 
another  member  of  the  recipient’s  staff 
without  having  to  prove  that  the 
individual  is  a  close  friend.  The 
Committee  also  proposes  to  add 
language  to  make  it  clear  that  the 
attorney  may  represent  him  or  herself. 

The  Committee  proposes  to  revise 
paragraph  (c)(4)  to  m^e  it  clear  that,  in 
addition  to  representing  a  religious, 
community,  or  charitable  group,  an 
attorney  may  represent  a  client  who  has 
been  referred  to  him  or  her  by  such  a 
group  through  a  formal  pro  bono  or 
referral  program  that  does  regular 
referrals.  For  example,  it  is  permissible 
for  an  attorney  to  represent  a  client  who 
has  been  referred  by  the  ACLU,  NAACP 
or  Catholic  Charities.  This  is  an  issue 
that  was  raised  in  a  recent  case 
involving  Evergreen  Legal  Services.  LSC 
said  that  cui  Evergreen  attorney  could 
not  handle  a  case  for  an  individual  who 
had  been  referred  to  her  by  the  Lawyers’  ' 
Guild,  although  presumably  she  could 
have  represented  the  Guild  itself.  Prior 
General  Counsel  opinions  permitted 
outside  practice  both  on  behalf  of 
organizations  such  as  the  ACLU  as  well 
as  on  behalf  of  individuals  referred  by 
those  organizations,  but  those  opinions 
did  not  distinguish  between  those  two 
situations. 

The  Committee  added  paragraph 
(c)(5)  to  make  it  clear  that  legal  services 
attorneys  should  be  permitted  to  act  in 
the  same  way  as  other  attorneys  with 
respect  to  pro  bono  work  that  is 
undertaken  to  meet  professional 
obligations,  whether  the  obligation  is 
aspirational,  as  under  state  rules  that  are 
modeled  on  Rule  6  1  of  the  American 
Bar  Association’s  (“ABA”)  Model  Rules 
of  Professional  Conduct,  or  mandatory. 
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as  is  now  the  case  in  a  few  local 
jurisdictions  across  the  country. 

Section  1604.5  Compensation 

Although  the  statute  prohibits  all 
compensated  outside  practice,  the 
exception  in  proposed' paragraph  (a)  for 
work  on  cases  held  over  iromia  previous 
private  practice  is  justified  under  the 
general  principle  that  neither  LSC  nor 
the  recipient  can  interfere  with  an 
attorney’s  professional  responsibilities 
to  a  client.  Since  the  representation  was 
undertaken  before  the  lawyer  became  a 
legal  services  attorney,  fairness  dictates 
that  the  attorney  should  be  permitted  to 
take  fees  for  completion  of  die  work. 

Paragraph  (b)  proposes  that  a 
recipient  may  permit  an  attorney  to 
accept  attorneys’  fees  for  §  1604‘.4(c)(2)- 
(5)  cases,  as  long  as  the  fees  are' remitted 
to  the  recipient.  Several  project 
directors  have  questioned^  why  an 
attorney  cannot  keep  fees  awarded  for 
outside  practice  approved- by  the 
recipient.  The  answer  is  simple.  The 
LSC  Act  provision  on  outside  practice, 

§  1007(a)(4),  prohibits  all  compensated 
outside  practice,  subject' to  overriding 
considerations  of  professional' 
responsibility,  but  permits 
uncompensated  outside  practice  under 
LSC  guidelines. 

What  this  section  does,  in  essence,  is 
to  define- as  “uncompensated  outside 
practice”  any' representation  where  the 
attorney  does  not  seek  or  receive 
personal  compensation  for  the 
representation.  Thus,  the  attorney  can 
perform  work  pro  bono,  without  any  fee, 
but  can  also  undertake  work  where  fees 
could  potentially  be  awarded,  as  long  as  ' 
the  attorney  does  not  keep  any  such  fee 
but  remits  it  to  the  recipient. 

Proposed  §  l’604'.5(b)t2)  providfesthat 
attorneys’  fees  shall  be  remitted  to  a 
recipient  when  allowed  by  applicable 
rules  of  professional  responsibility.  The 
Committee  added  the  reference  to  the 
rules  of  professional  responsibility 
because  of  a  concern  that  restrictions  on 
fee-splitting  could,  in  some  states, 
prohibit  an  attorney  from  turning  over 
attorneys’  fees  ftom  an  outside  practice 
case  to  the  recipient.  Recipients  would 
need  to  consult  the  status  of  the  laxv  in 
their  state.  The  Committee  understands 
that,  in  general;  fee-splitting  between  a 
staff  attorney  and^a  legal  services 
organization  such  as  a  recipient  is  not 
restricted  imder  state  or  local  rules,  but 
requests  comments  on  the  issue. 

The  Committee  also  raised  the  issue 
of  how  such  attorneys!  fees  would  be 
treated  for  tax  purposes.  Because  the 
Corporation  does  not  generally  regulate 
the  tax  obligations  of  recipients’’ 
employees,  this  issue  does  not  appear  to 
be  one  that  should  be  addressed' by 


regulation.  Rather,  it  is  a  matter  of  local* 
concern  which  a  recipient  may  want  to 
consider  when  drafting  its  policies  on 
outside  practice. 

The  LSC  Act  and- LSC’s.  regulation  on 
fee-generating  cases,  45  CFR  Part  1609, 
have  consistently  been  interpreted  as 
prohibiting  recipients  from  taking, 
attorneys’  fees  from  a  client's  recovery 
of  damages  orretroactive  statutory 
benefits.  That  restriction  is  accordingly 
incorporated  into  this  provision  of  the 
rule. 

Paragraph  (b)(3)  is  intended  to  make 
it  clear  that  if  a  recipient  receives 
attorneys’  fees  from  one  of  its  attorneys’ 
outside  practice  cases,  it  could 
reimburse  the  attorney,  the  client,  the 
pro  bono  or  legal  referral  organization, 
or  anyone  else  who  had  contributed- 
resources  to  cover  costs  or  out-of-pocket 
expenses  to  support  the  representation. 

Section  1604-.6  Use  of  Recipient 
Resources 

‘For  the  five  types  of  outside  practice 
cases  described  in  §  1604.4(c)(l;)-(5), 
this  provision  proposes  to  allow 
attorneys  to  use  some  recipient 
resources  if  necessary  to  carry  out  the 
attorney’s  professional,  responsibilities. 
However,  it  would  be  up  to.the  local 
recipient  to  establish  policies  that 
would  determine  whether  its  attorneys 
could  use  recipient  resources  for  a 
specific  case  to  the  extent  allowed  by 
this  rule.  For  §. 1604.4(c)(1)  cases,  a 
recipient  may  allow  its  attorneys  to  use 
only  a  de  minimis  amount  of  program 
resources,  including  time:  Under  a  “de 
minimis”  standard,  an  attorney  could 
make  a  brief  phone  caller,  use  the  fex 
machine  during,  working  hours,  but 
would  have'to  take  leave  for  court 
appearances.  ■ 

For  §  1604.4(c)(2)-(5)' cases,  the 
standard  is  somewhat  less  strict.  A 
recipient  may  allow  its  attorneys  to  use 
a  limited  amount  of  program  resources, 
including  time,  for  those  cases.  Under 
the  “limited”  standard,  in  addition  to 
whatever  an  attorney  could' do  under 
the  de  minimis  standard;  the  attorney 
could,  for  example,  make  a  brief  court, 
appearance  during  normal  working 
hours  without  taking  leave.  An  attorney 
could  also  be  permitted  to  use  a 
program  computer  or  typewriter  to 
prepare  pleadings  or  other  documents. 
However,  if  the  attorney  participated  in 
a  long  trial  or  extended  negotiation,  he 
or  she  would  normally  be  reqpired  to 
take  leave  to  do  so. 

The  Committee  also  agreed  that,  if  a 
recipient  had  a  procedure  to  identify 
copying,  postage  and' similar  costs,  aiul 
the  attorney  reimbursed  the  recipient, 
the  use  of  foose  resources,  would  also  be 
permissible  under  either  standard.  This 


position  is  consistent  with  the 
longstanding  LSG  policy,  which  has 
been  in  place  for  most  of  LSC’s  history 

Finally,  language  is  included  that 
allows  an  attorney  to  use  a  recipient’s 
resources  only  when  the  recipient’s  LSC 
or  private  funds  are  not  used  for  any 
activities  for  which  the  use  of  such 
funds  is  prohibited. 

The  Committee  seeks  comments  on 
the  appropriateness  of  using* recipient 
resources  for  any  outside  practice,  and 
whether  or  not  the  distinction'between 
“de  minimis”  and* “limited”  use  of 
resources  makes  sense  and.  is*  workable 

Section  1604.7  Court  Appointments 

This  proposed  section  treats  court 
appointments  and  mandatory  pro  bono 
representation  separately  from  outside 
practice,  because  there  are  substantially 
different  considerations  for  court 
appointments  and  mandatory  pro  bono 
than  there  are  for  pro  bono  or  other 
outside  cases  that  an  attorney 
undertakes  ou  a  strictly  voluntary  basis. 

Paragraph  (a)(1)  simply  restates  a 
general  rule  that  applies  to  court 
appointments  as  well  as  to  outside 
practice  under  the  current  Part  1604. 
Paragraph  (a)(2)  is  based  on  §  1606(d)(6) 
of  the  LSC  Act.  It  is  intended  to  protect 
recipients  from  efforts  that  have  been 
made  by  some  judges  to  appoint  legal 
services  attorneys  to  handle  court 
appointments  in  lieu,  of  private 
attorneys,  and/or  to  refuse  to  provide- 
compensatioii  for  appointed  cases- 
handled  by  legal  services  attorneys, 
when  pri  vate  attorneys  appointed  to 
similar  cases  would  have  been  paid. 
Paragraph  (a)(3)  is  also  a  requirement 
carried  over  from  the  current  Part.  1604, 
although  it  makes  more  sense  under  this 
proposal,  since  the  proposed  rule  makes 
it  clear  that  legal  services  attorneys  can 
handle  court  appointments  on  program 
time. 

Paragraph  (b)  would  allow  a  full-time 
attorney  to  use  program  resources  to 
undertake  renresentation  permitted'by 
this  section,  and  paragraph  (c)‘would‘ 
allow  the  attorney  to  identify  the 
recipient  as  his  or  her  employer  when 
engaged  in  such  representation 

Paragraph  (d)  provides  that,  if  an 
attorney  is  in.'indated'to  engage  in  pro 
bono  representation  by.  applicable  state' 
or  local  court  rules  or  practices  or  by 
niles  of  professional  responsibility,  such, 
representation  shall  be  treated  in  the 
same  manner  as  court  appointments  for 
the  purposes  of  paragraphs  (a)(1),  (a)(3)i 
(b)  and  (c)  of  this  section.  While*  the 
Committee  recognizes  that  the  ABA 
Model  Rules  do  not  currently  mandate 
pro  bono  services  for  any  attorney,  the 
Committee  also  recognizes  that 
mandatory  pro  bono  is  under  active 
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consideration  in  a  number  of  states  and 
is  a  reality  in  certain  local  jurisdictions. 
It  is  the  intent  of  the  Committee  that 
legal  services  attorneys  be  permitted  to 
undertake  outside  representation  to 
fulfill  any  mandatory  professional 
obligations  to  provide  pro  bono 
assistance  to  which  they  are  now  or  may 
be  subject  in  the  future. 

List  of  Subjects  in  45  CFR  Part  1604 

Legal  services. 

For  the  reasons  set  forth  in  the 
preamble,  LSC  proposes  to  revise  45  * 
CFR  part  1604  to  read  as  follows; 

PART  1604-OUTSIDE  PRACTICE  OF 


LAW 

Sec. 

1604.1 

Purpose. 

1604.2 

Definitions. 

1604.3 

General  policy. 

1604.4 

Permjssible  outside  practice. 

1604.5 

Compensation. 

1604.6 

Use  of  recipient  resources. 

1604.7 

Court  appointments. 

Authority:  42  U.S.C.  2996e(b)(3). 
2996e(d)(6).  2996f{a)(4).  2996g(e). 

§1604.1  Purpose. 

This  part  is  designed  to  authorize 
recipients  to  adopt  written  policies  that 
permit  legal  services  attorneys 
employed  by  recipients  to  engage  in  pro 
bono  legal  assistance  and  to  comply 
with  the  reasonable  demands  made 
upon  them  as  members  of  the  Bar  and 
as  officers  of  the  Court,  as  long  as  those 
demands  do  not  hinder  fulfillment  of 
their  overriding  responsibility  to  serve 
those  eligible  for  assistance  under  the 
Act.  Nothing  in  this  part  shall  be 
construed  to  permit  recipients  to  unduly 
restrict  the  ability  of  any  attorney  to 
engage  in  such  activities. 

§1604.2  Definitions. 

As  used  in  this  part — 

(a)  Full-time  attorney  means  an 
attorney  who  is  employed  full-time  by 
a  recipient  in  legal  assistance  activities 
supported  in  major  part  by  the 
Corporation,  and  who  is  authorized  to 
practice  law  in  the  jurisdiction  where 
assistance  is  provided. 

(b)  Outside  practice  of  law  means  the 
provision  of  legal  assistance  to  a  client 
who  is  not  receiving  that  legal 
assistance  firom  the  employer  of  the  full¬ 
time  attorney  rendering  assistance,  but 
does  not  include  court  appointments 
except  where  specifically  stated. 

(c)  Court  appointment  means  an 
appointment  in  a  criminal  or  civil  case 
made  by  a  court  or  administrative 
agency  under  a  statute  or  court  rule  or 
practice 


§1604.3  General  policy. 

(a)  A  recipient  shall  adopt  written 
policies  governing  the  outside  practice 
of  law  by  full-time  attorneys  that  are 
consistent  with  the  applicable  rules  of 
professional  responsibility. 

(b)  A  recipient’s  policies  may  permit 
the  outside  practice  of  law  by  full-time 
attorneys  only  to  the  extent  allowed  by 
this  part,  but  may  impose  additional 
restrictions  as  necessary  to  meet  the 
recipient’s  responsibilities  to  eligible 
clients. 

(c)  A  recipient  may  also  adopt 
policies  that  apply  to  outside  practice 
by  attorneys  employed  part-time  by  the 
recipient,  but  are  not  required  to  do  so 
under  the  provisions  of  this  part. 

§  1 604.4  Permissible  outside  practice. 

A  recipient  may  permit  a  full-time 
attorney  to  engage  in  a  specific  case  or 
matter  that  constitutes  the  outside 
practice  of  law  if: 

(a)  The  director  of  the  recipient  or  the 
director’s  designee  determines  that 
representation  in  such  case  or  matter  is 
consistent  with  the  attorney’s 
responsibilities  to  the  recipient’s  clients: 

(o)  The  attorney  does  not 
intentionally  identify  the  case  or  matter 
with  the  Corporation  or  the  recipient; 
and 

(c)  The  attorney  is — 

(1)  Newly  employed  and  has  a 
professional  responsibility  to  close  cases 
from  a  previous  law  practice,  and  does 
so  on  the  attorney’s  own  time  as 
expeditiously  as  possible;  or 

(2)  Acting  on  behalf  of  him  or  herself, 
a  close  friend,  family  member  or  another 
member  of  the  recipient’s  staff;  or 

(3)  Acting  on  behalf  of  a  religious, 
community,  or  charitable  group;  or 

(4)  Participating  in  a  pro  bono  or  legal 
referral  program  affiliated  with  or 
sponsored  by  a  bar  association,  other 
legal  organization  or  religious, 
community  or  charitable  group;  or 

(5)  Satisfying  an  obligation  to 
participate  in  pro  bono  work  under 
applicable  State  or  local  rules  or 
practices  of  professional  responsibility. 

§1604.5  Compensation. 

(a)  A  recipient  may  permit  a  full-time 
attorney  to  seek  and  receive  personal 
compensation  for  work  performed 
pursuant  to  §  1604.4(c)(1). 

(b)  A  recipient  may  permit  a  full-time 
attorney  to  seek  and  accept  a  fee  paid 
by,  awarded  or  approved  by  a  court  or 
administrative  body  or  included  in  a 
settlement  if — 

(1)  The  attorney  is  acting  pursuant  to 
§  1604.4(c)  (2)  through  (5); 

.  (2)  Subject  to  the  applicable  law  and 
rules  of  professional  responsibility,  any 
such  fees  paid  to  the  attorney  are 
remitted  to  the  recipient:  and 


(3)  The  fee  is  not  deducted  from  the 
individual  client’s  recovery  of 
compensatory  damages  or  retroactive 
benefits. 

(c)  From  the  fees  remitted  to  the 
recipient  pursuant  to  paragraph  (b)(2)  of 
this  section,  the  recipient  may ' 
reimburse  any  individual  or 
organization  for  actual  costs  or  out-of- 
pocket  expenses  incurred  in  the 
representation. 

§  1 604.6  Use  of  recipient  resources. 

(a)  For  cases  undertaken  pursuant  to 
§  1604.4(c)(1),  a  recipient’s  written 
policies  may  permit  a  full-time  attorney 
to  use  de  minimis  amounts  of  the 
recipient’s  resources  for  permissible 
outside  practice  if  necessary  to  carry  out 
the  attorney’s  professional 
responsibilities,  as  long  as  the 
recipient’s  Corporation  or  private  funds 
are  not  used  for  any  activities  for  which 
the  use  of  such  funds  is  prohibited. 

(b)  For  cases  undertaken  pursuant  to 
§  1604.4(c)  (2)  through  (5),  a  recipient’s 
written  policies  may  permit  a  full-time 
attorney  to  use  limited  amounts  of  the 
recipient’s  resources  for  permissible 
outside  practice  if  necessary  to  carry  out 
the  attorney’s  professional 
responsibilities,  as  long  as  the 
recipient’s  Corporation  or  private  funds 
are  not  used  for  any  activities  for  which 
the  use  of  such  funds  is  prohibited. 

§  1 604.7  Court  appointments. 

'  (a)  A  recipient  may  permit  a  full-time 

attorney  to  accept  a  court  appointment 
if  the  director  of  the  recipient 
determines  that: 

(1)  Such  an  appointment  or  case  is 
consistent  with  the  attorney’s 
responsibilities  to  the  recipient’s  clients: 

(2)  The  appointment  was  made  and 
the  attorney  will  receive  compensation 
for  the  court  appointment  under  the 
same  terms  and  conditions  as  are 
applied  generally  to  attorneys  practicing 
in  the  court  where  the  appointment  is 
made;  and 

(3)  Subject  to  the  applicable  law  and 
rules  of  professional  responsibility,  the 
attorney  agrees  to  remit  to  the  recipient 
any  compensation  received. 

(b)  A  recipient  may  permit  a  full-time 
attorney  to  use  program  resources  to 
undertake  representation  pursuant  to  a 
court  appointment. 

(c)  A  full-time  attorney  may  identify 
the  recipient  as  his  or  her  employer 
when  engaged  in  representation 
pursuant  to  a  court  appointment. 

(d)  If,  under  the  applicable  State  or 
local  court  rules  or  practices  or  rules  of 
professional  responsibility,  legal 
services  attorneys  are  mandated  to 
provide  pro  bono  legal  assistance  in 
addition  to  the  attorneys’  work  on 


Federal  Register  /  Vol.  60,  No.  10  /  Tuesday,  January  17,  1995  /  Proposed  Rules  3371 


behalf  of  the  recipient’s  clients,  such 
legal  assistance  shall  be  treated  in  the 
same  manner  as  court  appointments 
under  paragraphs  (a)(1),  (a)  (3),  (b)  and 
(c)  of  this  section. 

Dated:  January  10, 1995. 

Victor  M.  Fortiino, 

General  Counsel. 

IFR  Doc.  95-1072  Filed  1-13-95;  8:45  am) 
BILUNQ  CODE  70SO-01-P 

DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49  CFRPart40 

[Docket  No.  50018;  RIN  2105-AC20] 

Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs;  Procedures  for  Non- 
Evidential  Alcohol  Screening  Devices 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  When  the  Department  of 
Transportation  published  its  final 
alcohol  testing  rules  in  February  1994, 
it  said  that  if  non-evidential  screening 
devices  were  approved,  the  devices 
could  be  used  for  screening  tests  in 
DOT-mandated  alcohol  testing 
programs.  Several  such  devices  have 
now  met  precision  and  accuracy 
requirements.  This  proposed  rule  is 
intended  to  establish  procedures  for  the 
use  of  these  devices. 

DATES:  Comments  should  be  received  by 
February  16, 1995.  Late-filed  comments 
will  be  considered  to  the  extent 
practicable. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Alvarez,  Director,  Department  of 
Transportation  Office  of  Drug 
Enforcement  and  Program  Compliance, 
400  7th  Street,  S.W.,  Washington  D.C., 
20590,  Room  9404, 202-366-3784;  or 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  400  7th  Street,  S.W., 

Room  10424.  202-366-9306. 
SUPPLEMENTARY  INFORMATION:  When  the 
Department  published  its  final  alcohol 
testing  rules  in  February  1994  (59  FR 
7302  et  seq.,  February  15, 1994),  the 
Department  estabUshed  breath  testing, 
using  evidential  hreath  testing  devices 
(EBTs),  as  the  method  to  be  used. 
However,  in  response  to  comments 
requesting  additional  flexibility  in 
testing  methods,  the  Department  .said 
that 

NHTSA  (the  National  Highway  Traffic  Safety 
Admimstration)  will  develop  model 
specifications  (using  precision  and  accuracy 
criteria),  evaluate  additional  screening 


devices  against  them,  and  periodically 
publish  a  conforming  products  list  of  those 
additional  screening  devices  (not  exclusively 
breath  testing  devices)  that  meet  the  model 
specifications  .  .  .  Please  note  that  the 
Department  will  also  have  to  undertake 
separate  rulemaking  proceedings  to  establish 
procedures  for  the  use  of  any  devices  after 
they  are  approved.  (Id.  at  7316). 

NHTSA  published  model  specifications, 
tested  several  screening  devices  and,  on 
December  2, 1994,  published  a 
conforming  products  list  (CPL) 
including  four  non-evidential  breath 
testing  devices  and  one  saliva  testing 
device.  As  noted  in  the  February  15 
common  preamble  cited  above,  while 
NHTSA  has  now  deteimined  that  these 
devices  meet  the  model  specifications, 
their  use  in  DOT-mandated  alcohol 
testing  programs  would  be  authorized 
only  in  accordance  with  these  proposed 
procedures  (just  as  EBTs  are  authorized 
for  use  only  in  accordance  with  existing 
Part  40  procedures).  Until  these 
proposed  procediues  are  final  and  in 
effect,  employers  are  not  authorized  to 
use  the  non-evidential  screening 
devices. 

These  devices  could  be  used  under 
final  procedural  rules,  it  should  be 
emphasized,  only  for  alcohol  screening 
tests.  Confirmation  tests  must  be 
performed  on  EBTs,  within  20  minutes 
of  the  screening  test,  as  provided  in 
existing  49  CFR  40.65(b).  The 
Department  is  aware  that  increasing  this 
interval  for  situations  in  which  non- 
evidential  devices  are  used  could 
provide  additional  flexibility  to 
employers,  by  increasing  the  distance 
that  a  non-evidential  screening  test 
could  be  conducted  away  firom  a 
confirmation  EBT.  However,  as  noted  in 
the  preamble  to  the  February  15, 1994, 
final  Part  40  rule,  conducting  the 
confirmation  test  within  a  brief  time 
from  the  screening  test  is  important  in 
order  to  prevent  metabolization  of 
alcohol  over  time  from  negating  what 
otherwise  would  be  “positive”  test 
results.  This  is  no  less  true  in  a  case 
where  the  screening  test  is  conducted 
on  a  non-evidential  device  than  where 
the  screening  test  is  conducted  on  an 
EBT.  For  this  reason,  the  Department  is 
not  proposing  to  increase  this  interval, 
though  we  seek  comment  on  the  degree 
to  which  an  increased  interval  between 
screening  and  confirmation  tests  could 
increase  the  utility  of  non-evidential 
devices,  without  concomitant  loss  of 
otherwise  positive  tests. 

In  drafting  these  proposed 
procedures,  the  Department  used  the 
model  of  its  existing  alcohol  testing 
procedures,  with  modifications 
appropriate  to  the  different  devices 
involved.  This  makes  the  proposed 


procedures  simple  and  achieves  the 
flexibility  that  is  the  goal  of  using  non- 
evidential  devices. 

Proposed  §  40.91  simply  states  that 
non-evidential  devices,  approved  by 
NHTSA,  can  be  used  for  screening  but 
not  for  confirmation  tests.  Proposed 
§  40.93  addresses  the  more  complex 
issue  of  who  may  act  as  a  screening  test 
technician  (STT),  with  what  degree  of 
training.  First,  any  BAT  meeting  the 
requirements  of  the  existing  Part  40  may 
act  as  an  STT,  provided  that  the 
individual  has  demonstrated 
proficiency  on  the  particular  non- 
evidential  device  he  or  she  will  use  (by 
completing  a  “Unit  VIH”  of  the  DOT 
model  BAT  course,  or  similar  section  of 
a  DOT-approved  equivalent  course, 
specific  to  the  particular  device). 

There  may  be  some  individuals  who 
will  act  as  STTs  who  do  not  act  as 
BATs,  These  individuals  would  conduct 
only  screening  tests  using  non- 
evidential  devices  and  would  never  use 
EBTs  or  conduct  confirmation  tests.  The 
Department  is  adapting  its  model  BAT 
course  for  use  in  training  such  persons. 
We  anticipate  that  this  course  will  be  a 
substantially  shorter  version  of  the  BAT 
course,  focusing  on  screening 
procedures  only.  The  Department  will 
make  this  course  outline  available  by 
the  time  a  final  rule  based  on  this 
proposal  is  published.  Someone  who 
successfully  completes  this  course 
could  act  as  an  STT,  under  paragraph 
(b)  of  this  section.  The  remainder  of  the 
section,  with  respect  to  additional 
training,  documentation  of  training,  and 
other  subjects,  parallels  existing  Part  40. 

Proposed  §  40.97  concerns  locations 
for  screening  tests.  Location 
requirements  are  the  same  as  the 
parallel  section  in  the  existing  Part  40 
alcohol  procedures.  Proposed  §  40.99 
provides  that  like  employers  using  an 
EBT  without  the  features  needed  for 
confirmation  tests,  employers  using 
non-evidential  breath  testing  devices 
would  use  the  same  form  as.  and  a  log 
book  like,  those  cited  in  §  40.59  of  the 
existing  alcohol  testing  procedures.  A 
slightly  modified  form  is  described  at 
the  end  of  the  proposed  rule  text.  The 
Department  seeks  comment  on  whether 
it  would  be  better  to  take  this  approach 
or  to  attempt  to  modify  the  existing 
alcohol  testing  form  to  encompass  non¬ 
breath  based  testing. 

For  employers  using  non-evidential 
breath  testing,  proposed  §40.101 
provides  that  the  STT  or  BAT  would 
follow  essentially  the  same  procedures 
as  are  followed  for  a  screening  test  using 
an  EBT.  The  technology  and  testing 
process  using  a  non-evidential  breath 
testing  device  and  an  EBT  are  similar 
enough  that  the  existing  procedures  can 
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be  used  as  they  are.  For  purposes  of 
these  proposed  procedures,  we  view  the 
results  displayed  on  non-evidential 
breath  devices  as  equivalent  to  these 
displayed  on  EBTs,  even  if  the  mode  of 
display  is  different.  We  seek  comment 
on  whether  any  greater  specificity 
concerning  the  display  of  results  on 
non-evidential  breath  testing  devices  is 
needed. 

Saliva  testing  devices  are  another 
matter,  since  they  use  a  different 
technology  and  require  different 
procedures.  Proposed  §  40.101(d)  spells 
out  these  procedures.  After  opening  the 
package  containing  the  device,  the  STT 
lets  the  employee  choose  whether  to  use 
the  swab  him-  or  herself  or  whether  to 
have  the  STT  use  the  swab.  For  the  sake 
of  hygiene,  the  STT  would  wear  a 
surgical  glove  or  other  adequate  sanitary 
hand  protection  whenever  the  STT 
performs  this  task.  This  is  advisable 
both  fi’om  the  point  of  view  of  the  STT 
and  the  employee.  Such  a  requirement 
is  Ukely  to  make  all  parties  more 
accepting  of  this  testing  method,  and  the 
Department  proposes  to  require  it  for 
this  reason.  The  Department  is  informed 
by  the  Occupational  Health  and  Safety 
Administration  (OSHA)  that  its  rules 
concerning  bloodbome  pathogens  (29 
CFR  1910.1030)  do  not  apply  to  saliva 
testing  of  this  sort,  since  those  rules  do 
not  designate  saliva  as  a  “potentially 
infectious  material”  except  in  the 
context  of  dental  procedures.  However, 
employers  should  check  applicable  state 
or  local  laws  to  determine  if  they 
impose  any  additional  requirements. 
These  same  comments  apply  to  the 
disposal  of  saliva  test  materials  (see 
§  40.101(f)). 

The  point  of  the  swabbing  exercise  is 
to  get  the  absorbent  end  of  the  swab 
completely  saturated  so  that  it  will 
activate  the  device.  Once  the  swab  is 
saturated,  the  STT  places  it  into  the 
receptacle  on  the  device,  maintaining 
pressure  on  the  device  imtil  the  device 
is  activated.  The  manufacturer’s 
instructions  will  describe  how  the  STT 
is  to  know  whether  the  device  has  been 
activated.  For  example,  the  de\'ice  that 
is  now  on  the  NHTSA  CPL  has  an 
indicator  spot  that  turns  a  particular 
color  when  the  device  is  activated. 

There  are  two  main  types  of  problems 
that  can  happen  in  this  process.  First, 
the  process  of  using  the  device  can 
miscarry  (e.g.,  the  swab  breaks  or  falls 
to  the  floor).  In  this  case,  the  STT  is 
instructed  to  start  the  process  over  with 
a  new  device  and  swab.  In  this  case,  the 
STT  would  note  the  occurrence  in  the 
“remarks”  section  of  the  form.  The 
Department  seeks  comments  on  whether 
it  would  be  advisable  to  use  a  new  form 
in  this  situation.  Second,  tlie  process 


can  work  correctly,  but  the  device  does 
not  activate.  In  this  case,  the  STT  also 
begins  the  process  anew,  but  the  STT, 
raAer  than  the  employee,  must  use  the 
swab  (this  is  because  insufficient 
saturation  of  the  swab  is  a  common 
reason  for  the  failure  of  the  device  to 
activate). 

Once  the  device  activates,  the  STT 
reads  the  result.  This  reading  must  take 
place  within  the  time  frame  specified  in 
the  manufacturer’s  instructions  for  the 
device  (e.g.,  2-15  minutes  in  the  case  of 
the  saliva  device  now  on  the  CPL).  The 
instructions  will  also  indicate  the 
manner  in  which  the  reading  is  made 
(e.g.,  a  numerical  scale  or  other 
indication  that  there  is  an  alcohol 
concentration  of  .02  or  greater). 
Following  the  reading  of  the  result,  the 
STT  proceeds  in  the  same  manner  as 
does  the  BAT  in  a  case  when  an  EBT  not 
having  the  features  necessary  for 
confirmation  tests  is  used.  The 
Department  is  proposing  to  amend  the 
procedures  for  this  situation,  both 
where  an  EBT  and  where  a  non- 
evidential  screening  device  is  used. 
Under  this  proposal,  following  a 
screening  test  showing  a  result  of  .02  or 
greater,  Ae  employee  would  have  to  be 
advised  against  eating,  drinking,  etc.; 
would  have  to  be  advised  against 
driving  (as  noted  in  Block  4  of  the  form); 
and  would  have  to  be  under  observation 
while  going  from  the  screening  test  site 
to  the  confirmation  test  site. 

Refusals  to  test  and  incomplete  tests 
(proposed  §  40.103)  are  handled  in  a 
manner  parallel  to  that  of  existing 
alcohol  Part  40  procedures.  There  is  also 
a  parallel  to  existing  alcohol  Part  40 ’s 
procedures  for  situations  in  which  an 
adequate  sample  is  not  provided 
(§  40.105).  For  non-evidential  breath 
devices,  the  same  “shy  lung” 
procedures  that  are  used  with  EBTs  (see 
§  40.69)  are  employed.  For  saliva 
devices,  in  situations  such  as  the 
apparent  inability  of  the  employee  to 
saturate  the  swab  sufficiently  to  activate 
the  device,  the  STT  would  first  conduct 
a  new  test,  as  provided  in  §  40.101.  If 
the  same  thing  happens  on  the  new  test, 
the  STT  makes  a  note  in  the  “remarks” 
section  of  the  form.  The  employer  is 
then  responsible  for  immediately 
conducting  a  breath  test.  Since  an  EBT 
must  be  available  within  20  minutes  in 
order  to  conduct  a  confirmation  test, 
this  approach  appears  workable.  The 
Department  seeks  comment  on  whether 
the  rule  should  specify  that  an  EBT  be 
used  for  this  purpose,  since  going  from 
a  saliva  device  to  a  non-evidential 
breath  test  device  to  an  EBT  (if  needed 
for  confirmation)  could  unnecessarily 
lengthen  the  enure  procedure,  perhaps 


resulting  in  the  loss  of  what  otherwise 
would  a  positive  test. 

It  is  our  understanding  that 
individuals  cannot  voluntarily  control 
the  production  of  saliva.  Consequently, 
there  is  no  precise  parallel  to  “shy  lung” 
or  “shy  bladder”situations  in  the  case  of 
saliva  testing,  and  refusals  would  occur 
only  if  the  employee  declined  to  permit 
the  technician  to  use  the  swab  or 
declined  to  take  a  subsequent  breath 
test.  A  medical  review,  parallel  to  that 
provided  in  the  urine  and  breath  testing 
situations,  appears  unnecessary  here. 

Proposed  §  40.107  is  a  brief  list  of 
“fatal  flaws”  in  non-evidential 
screening  tests.  For  saliva  tests,  these 
include  results  read  in  an  untimely 
manner,  use  of  a  device  past  its 
designated  shelf  life,  and  the  failure  of 
the  device  to  activate.  Other  fatal  flaws 
are  similar  to  those  in  the  existing  Part 
40  alcohol  testing  procedures.  The 
requirements  concerning  availability 
and  disclosure  of  information  about 
employees  and  maintenance  and' 
disclosure  of  records  concerning  STTs 
and  non-evidential  devices  are  also  the 
same  as  those  of  existing  Part  40 
procedures. 

Regulatory  Analyses  and  Notices 

This  is  not  a  significant  rule  under 
Executive  Order  12866  or  under  the 
Department’s  Regulatory  Policies  and 
Procedures.  It  does  not  impose  costs  on 
regulated  parties.  It  facilitates  the  use  of 
devices  that  may  increase  flexibility, 
and  decrease  costs,  for  employers  who 
choose  to  use  them.  There  are  not 
*  sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  Department  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  To  the  extent 
that  there  is  any  such  impact,  it  is 
expected  to  be  a  small  favorable  impact, 
since  some  small  entities  may  be  able  to 
conduct  screening  tests  at  a  lower  cost. 

List  of  Subjects  in  49  CFR  Part  40 

Drug  testing,  Alcohol  testing, 
Laboratories,  Reporting  and 
Recordkeeping  requirements.  Safety, 
Transportation. 

Issued  this  10th  Day  of  Januaiy,  1995,  at 
Washington,  D.C. 

Federiro  Pena, 

Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  49  CFR  part  40  is  proposed  to 
be  amended  as  follows; 

1.  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  102,301,322;  49 
U.S.C.  app.  1301nt.,  app.  1434nt.,  app.  2717, 
app.  16i8a. 
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§40.51  [Amended] 

2.  §  40.51(c)  is  proposed  to  be 
amended  by  adding  the  words  “or  non- 
evidential  alcohol  screening  device” 
after  the  word  “EBT.” 

3.  A  new  §  40.63(h)  is  proposed  to  be 
added,  to  read  as  follows: 

§  40.63  Procedures  for  screening  tests. 
***** 

(h)  If  the  confirmation  test  will  be 
conducted  at  a  different  site  from  the 
screening  test,  the  employer  or  its  agent 
shall  ensure  that — 

(1)  The  employee  is  advised  against 
taking  any  of  the  actions  mentioned  in 
the  first  sentence  of  §  40.65(b)  of  this 
Part: 

(2)  The  employee  is  advised  that  he  or 
she  must  not  drive,  perform  safety- 
sensitive  duties,  or  operate  heavy 
equipment,  as  noted  in  Block  4  of  the 
alcohol  testing  form;  and 

(3)  The  employee  is  imder  observation 
of  a  BAT,  STT,  or  other  employer 
personnel  while  in  transit  from  the 
screening  test  site  to  the  confirmation 
test  site. 

4.  A  new  Subpart  D  of  Part  40  is 
proposed  to  be  added,  to  read  as 
follows: 

Subpart  D — Non-Evidential  Alcohol 
Screening  Tests 

40.91  Authorization  for  use  of  non- 
evidential  alcohol  screening  devices. 
40.93  The  screening  test  technician. 

40.95  Quality  assurance  plans  and 
manufacturers’  instructions  for  non- 
evidential  screening  devices. 

40.97  Locations  for  non-evidential  alcohol 
screening  tests. 

40.99  Testing  forms  and  log  books. 

40.101  Screening  test  procedure. 

40.103  Refusals  to  test  and  uncompleted 
tests. 

40.105  Inability  to  provide  an  adequate 
sample. 

40.107  Invalid  tests. 

40.109  Availability  and  disclosure  of 
alcohol  testing  information  about 
individual  employees. 

40.111  Maintenance  and  disclosure  of 
records  concerning,  non-evidential 
alcohol  screening  test  devices  and 
screening  test  technicians. 

Subpart  D — Non-evidential  alcohol 
screening  devices 

§40.91  Authorization  for  use  of  non- 
evidential  alcohol  screening  devices. 

Non-evidential  alcohol  screening 
tests,  performed  using  screening  devices 
included  by  the  National  Highway 
Traffic  Safety  Administration  on  its 
conforming  products  list  for  non- 
evidential  screening  devices,  may  be 
used  in  lieu  of  EBTs  to  perform 
screening  tests  required  by  operating 
administrations’  alcohol  testing 
regulations.  Non-evidential  screening 


devices  may  not  be  used  for 
confirmation  alcohol  tests,  which  must 
be  conducted  using  EBTs  as  provided  in 
Subpart  C  of  this  Part. 

§  40.93  The  screening  test  technician. 

(a)  Anyone  meeting  the  requirements 
of  this  Part  to  be  a  BAT  may  act  as  a 
screening  test  technician  (STT), 
provided  that  the  individual  has 
demonstrated  proficiency  in  the 
operation  of  the  non-evidential 
screening  device  he  or  she  is  using. 

(b)  Any  other  individual  may  act  as  an 
STT  if  he  or  she  successfully  completes 
a  course  of  instruction  concerning  the 
procedures  required  by  this  Part  for 
conducting  alcohol  screening  tests.  Only 
the  Department  of  Transportation  model 
course,  or  a  course  of  instruction 
determined  by  the  Department  of 
Transportation’s  Office  of  Drug 
Enforcement  and  Program  Compliance 
to  be  equivalent  to  it,  may  be  used  for 
this  purpose. 

(c)  With  respect  to  any  non-evidential 
screening  device  involving  changes, 
contrasts,  or  other  readings  that  are 
indicated  on  the  device  in  terms  of 
color,  STTs  shall,  in  order  to  be 
regarded  as  proficient,  be  able  to  discern 
correctly  these  changes,  contrasts  or 
readings. 

(d)  The  STT  shall  receive  additional 
training,  as  needed,  to  ensure 
proficiency,  concerning  new  or 
additional  devices  or  changes  in 
technology  that  he  or  she  will  use. 

(e)  The  employer  or  its  agent  shall 
document  the  training  and  proficiency 
of  each  STT  it  uses  to  test  employees 
and  maintain  the  documentation  as 
provided  in  §  40.83. 

(f)  The  provisions  of  §  40.51(b)  and  (c) 
of  this  Part  apply  to  STTs  as  well  as  to 
BATs. 

§  40.95  Quality  assurance  plans  and 
manufacturers’  instructions  for  non- 
evidential  screening  devices. 

(a)  In  order  to  be  used  for  alcohol 
screening  tests  subject  to  this  part,  a 
non-evidential  screening  device  shall 
have  a  DOT-approved  quality  assurance 
plan  (QAP)  developed  by  the 
manufactiusr. 

(1)  The  plan  shall  designate  the 
method  or  methods  to  be  used  to 
perform  quality  control  checks;  the 
temperatures  at  which  the  non- 
evidential  screening  device  shall  be 
stored  and  used,  as  well  as  other 
environmental  conditions  (e.g.,  altitude, 
humidity)  that  may  affect  the 
performance  of  the  device;  and,  where 
relevant,  the  shelf  life  of  the  device. 

(2)  The  QAP  shall  prohibit  the  use  of 
any  device  that  does  not  pass  the 
specified  quality  control  checks  or  that 
has  passed  its  expiration  date. 


(b)  The  meinufacturers’  instructions  on 
or  included  in  the  package  for  each 
saliva  testing  device  shall  include 
directions  on  the  proper  use  of  the 
device,  the  time  frame  within  reach  the 
device  must  be  read  and  indicate  the 
manner  in  which  the  reading  is  made. 

(c)  The  employer  shall  comply  with 
the  QAP  and  manufacturer’s 
instructions  for  each  non-evidential 
screening  device  it  uses  for  alcohol 
screening  tests  subject  to  this  Part. 

§  40.97  Locations  for  non-evidential 
alcohol  screening  tests. 

(a)  Locations  for  non-evidential 
alcohol  screening  tests  shall  meet  the 
same  requirements  set  forth  for  breath 
alcohol  testing  in  §  40.57  of  this  Part. 

(b)  The  STT  shall  supervise  only  one 
employee’s  use  of  a  non-evidential 
screening  device  at  a  time.  The  STT 
shall  not  leave  the  alcohol  testing 
location  while  the  testing  procedure  for 
a  given  employee  is  in  progress. 

§  40.99  Testing  forms  and  log  books. 

(a)  Employers  using  a  non-evidential 
breath  testing  device  shall  use  the 
alcohol  testing  form  and  log  book  as 
provided  in  §  40.59  and  Appendix  B  of 
this  Part  for  the  screening  test. 

(b)  Employers  using  a  saliva  screening 
device  shall  use  the  alcohol  testing  form 
found  in  Appendix  C  of  this  Part. 

§  40.1 01  Screening  test  procedure. 

(a)  The  steps  for  preparation  for 
testing  shall  be  the  same  as  provided  for 
breath  alcohol  testing  in  §  40.61  of  this 
Part. 

(b)  The  STT  shall  complete  Step  1  on 
the  form  required  by  §  40.99.  The 
employee  shall  then  complete  Step  2  on 
the  form,  signing  the  certification. 
Refusal  by  the  employee  to  sign  this 
certification  shall  be  regarded  as  a 
refusal  to  take  the  test. 

(c)  If  the  employer  is  using  a  non- 
evidential  breath  testing  device,  the  STT 
shall  follow  the  same  steps  outlined  for 
screening  tests  using  EB’Ts  in  §  40.63. 

(d)  If  the  employer  is  using  a  saliva 
testing  device,  the  STT  shall  take  the 
following  steps: 

(1)  The  STT  shall  check  the  expiration 
date  of  the  saliva  testing  device,  and 
shall  not  use  a  device  at  any  time 
subsequent  to  the  expiration  date. 

(2)  The  STT  shall  open  an 
individually  sealed  package  containing 
the  device  in  the  presence  of  the 
employee. 

(3)  The  STT  shall  offer  the  employee 
the  opportunity  to  use  the  swab.  If  the 
employee  chooses  to  use  the  swab,  the 
STT  shall  instruct  the  employee  to 
insert  the  absorbent  end  of  the  swab  info 
the  employee’s  mouth,  moving  it 
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actively  throughout  the  mouth  fdr  a 
sufficient  time  to  ensure  that  it  is 
completely  saturated,  as  provided  in  the 
manufacturer’s  instructions  for  the 
device. 

(4)  If  the  employee  chooses  not  to  use 
the  swab,  or  in  all  cases  in  which  a  new 
test  is  necessary  because  the  device  did 
not  activate  (see  peu-agraph  (d)(7)  of  this 
section),  the  STT  shall  insert  the 
absorbent  end  of  the  swab  into  the 
employee’s  mouth,  moving  it  actively 
throughout  the  mouth  for  a  sufficient 
time  to  ensure  that  it  is  completely 
saturated,  as  provided  in  the 
manufacturer’s  instructions  for  the 
device.  The  STT  shall  wear  a  surgical 
glove  or  other  adequate  sanitary  hand 
protection  while  doing  so,  consistent 
with  apphcable  requirements. 

(5)  The  STT  shall  place  the  device  on 
a  fiat  surface  or  otherwise  in  a  position 
in  which  the  swab  can  be  firmly  placed 
into  the  opening  provided  in  the  device 
for  this  purpose.  The  STT  shall  insert 
the  swab  into  this  opening  and  maintain 
firm  pressure  on  the  device  until  the 
device  indicates  that  it  is  activated. 

(6)  If  the  procedures  of  paragraphs 
(d)(2)-(d)(4)  of  this  section  are  not 
followed  successfully  (e.g.,  the  swab 
breaks,  the  STT  drops  the  swab  on  the 
floor  or  another  surface,  the  swab  is 
removed  or  falls  from  the  device  before 
the  device  is  activated),  the  STT  shall 
discard  the  device  and  swab  and 
conduct  a  new  test  using  a  new  device. 
The  STT  shall  note  in  the  remarks 
section  of  the  form  that  the  reason  for 
the  new  test.  In  this  case,  the  STT  shall 
offer  the  employee  the  choice  of  using 
the  swab  himself  or  herself  or  having 
the  STT  use  the  swab.  If  the  procedures 
of  paragraphs  (d)(2)-(d)(4)  of  this 
section  are  not  followed  successfully  on 
the  new  test,  the  collection  shall  be 
terminated  and  an  explanation  provided 
in  the  remarks  section  of  the  form.  A 
new  test  shall  then  be  conducted,  using 
breath  testing. 

(7)  If  the  procedures  of  paragraphs 
(d)(2)-(d)(4)  of  this  section  are  followed 
successfully,  but  the  device  is  not 
activated,  the  STT  shall  discard  the 
device  and  swab  and  conduct  a  new 
test,  in  the  same  manner  as  provided  in 
paragraph  (d)(6)  of  this  section.  In  this 
case,  the  STT  shall  place  the  swab  into 
the  employee’s  mouth  to  collect  saliva 
for  the  new  test. 

(8)  The  STT  shall  read  the  result 
displayed  on  the  device  within  the  time 
provided  in  the  manufacturer’s 
instructions  for  the  device.  The  STT 
shall  show  the  device  and  its  reading  to 
the  employee  and  enter  the  result  on  the 
form. 

(9)  Devices,  swabs,  gloves  and  other 
•;witerials  used  in  saliva  testing  shall  not 


be  reused,  and  shall  be  disposed  of  in 
a  sanitary  manner  following  their  use, 
consistent  with  applicable 
requirements. 

(e)  In  the  case  of  any  screening  test 
performed  under  this  section,  the  STT, 
after  determining  the  alcohol 
concentration  result,  shall  follow  the 
applicable  provisions  of  §  40.63  (e)(1)- 
(2),  (f),  (g).  and  (h).  Following 
completion  of  the  screening  test,  the 
STT  shall  date  the  form  and  sign  the 
certification  in  Step  3  of  the  form. 

§  40.103  Refusals  to  test  and  uncontpleted 
tests. 

(a)  Refusal  by  an  employee  to 
complete  and  sign  the  alcohol  testing 
form  required  by  §  40.99  (Step  2).  to 
provide  a  breath  or  saliva  sample,  to 
provide  an  adequate  amount  of  breath, 
or  otherwise  to  cooperate  in  a  way  that 
prevents  the  completion  of  the  testing 
process,  shall  be  noted  by  the  STT  in 
the  remarks  section  of  the  form.  This 
constitutes  a  refusal  to  test.  The  testing 
process  shall  be  terminated  and  the  STT 
shall  immediately  notify  the  employer 

(b)  If  the  screening  test  cannot  be 
completed,  or  if  an  event  occurs  that 
would  invalidate  the  test,  the  STT  shall, 
if  practicable,  begin  a  new  screening 
test,  using  a  new  testing  form  and,  in  the 
case  of  test  using  a  saliva  screening 
device,  a  new  device. 

§  40.105  Inability  to  provide  an  adequate 
amount  of  breath  or  saliva. 

(a)  If  an  employee  is  unable  to  provide 
sufficient  breath  to  complete  a  test  on  a 
non-evidential  breath  testing  device,  the 
procedures  of  §  40.69  apply 

(b)  If  an  employee  is  unable  to 
provide  sufficient  saliva  to  complete  a 
test  on  a  saliva  screening  device  (e.g., 
the  employee  does  not  provide 
sufficient  saliva  to  activate  the  device), 
the  STF,  as  provided  in  §  40.101  of  this 
Part,  shall  conduct  a  new  test  using  a 
new  device.  If  the  employe?  refuses  to 
complete  the  new  test,  the  STT  shall 
terminate  testing  and  immediately 
inform  the  employer  This  constitutes  a 
refusal  to  test. 

(c)  If  the  new  test  is  completed,  but 
there  is  an  insufficient  amount  of  saliva 
to  activate  the  device,  STT  shall 
immediately  infonn  the  employer, 
which  shall  immediately  cause  a  breath 
alcohol  test  to  be  administered  to  the 
employee. 

§40.107  Invalid  tests. 

An  alcohol  test  using  a  non-evidential 
screening  device  shall  be  invalid  under 
the  following  circumstances; 

(a)  With  respect  to  a  test  conducted  on 
a  saliva  device — 

(1)  The  result  is  not  read  within  the 
time  frame  specified  by  the 


manufacturer’s  instructions  for  the 
device. 

(2)  The  device  does  not  activate: 

(3)  The  device  is  used  for  a  test  after 
the  expiration  date  printed  on  its 
package: 

(b)  With  respect  to  any  test  conducted 
on  a  non-evidential  alcohol  testing 
device — 

(1)  The  STT  has  failed  to  note  on  the 
remarks  section  of  the  form  that  the 
employee  has  failed  or  refused  to  sign 
the  form  following  the  recording  on  the 
form  of  the  test  result:  or 

(2)  The  procedures  of  §  40  101(d)  art 
not  followed. 

§40.109  Availability  and  disclosure  of 
alcohol  testing  information  about  individual 
employees. 

The  provisions  of  §  40.81  apply  to 
records  of  non-evidential  alcohol 
screening  tests. 

§  40.1 1 1  Maintenance  and  disclosure  of 
records  concerning  non-evidential  alcohol 
screening  test  devices  and  screening  test 
technicians. 

Records  concerning  STTs  and  non- 
evidential  testing  devices  shall  be 
maintained  and  disclosed  following  the 
same  requirements  applicable  to  BATs 
and  EBTs  under  §  40.81  of  this  Part. 

5.  A  new  Appendix  C  to  Part  40  is 
proposed  to  be  added,  to  read  as 
follows: 

Appendix  C  to  Part  40 — The  Saliva 
Alcohol  Testing  Form 

[A  printed  version  of  the  saliva 
alcohol  testing  form  was  not  ready  at  the 
time  of  the  publication  of  this  notice. 
However,  for  the  information  of 
commenters,  the  form  is  in  most 
respects  identical  to  the  existing  breath 
alcohol  testing  form.  Differences  are  as 
follows:  References  to  the  “Breath 
Alcohol  Testing  Form’’  and  the  “Breath 
Alcohol  Technician’’  would  be  replaced 
by  references  to  the  “Saliva  Alcohol 
Testing  Fonn”  and  “Screening  Test 
Technician,”  respectively.  References  to 
“breath  alcohol  testing”  would  be 
replaced  by  references  to  “saliva  alcohol 
testing.”  In  Block  3,  the  line  directing 
confirmation  test  results  to  be  attached 
to  the  back  of  the  form  would  be 
deleted,  as  would  the  space  for 
attaching  such  results  on  the  back  of  the 
form.  Also  in  Block  3,  the  words 
“Testing  Device  Serial  Number”  would 
be  deleted  and  the  words  “Device 
Expiration  Date”  substituted.) 

[FR  Doc  95-1188  Filed  1-12-95,  3  50  pm| 
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Federal  Railroad  Administration 

49  CFR  Parts  229, 231 .  and  232 
[FRA  Docket  No.  PB-8,  Notice  No.  4] 

RIN  2130-AA73 

Power  Brake  Regulations 

AGENCY:  Federal  Railroad 
Administration  (FRA). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  By  notice  of  proposed 
rulemaking  (NPRM)  published  on 
September  16, 1994  {59  FR  47676)  and 
a  subsequent  notice  published  on 
October  26, 1994  (59  FR  52953),  FRA 
established  a  deadline  for  the 
submission  of  written  comments  of 
January  18, 1995.  Chie  to  the  strong 
objections  raised  by  a  large  number  of 
commenters  at  the  six  days  of  public 
hearings  held  on  the  NPRM,  FRA  has 
determined  that  it  will  defer  action  on 
the  NPRM  for  a  short  period,  leave  the 
docket  open  until  further  notice,  and 
establish  deadlines  for  the  submission 
of  alternative  approaches  regarding  any 
of  the  passenger  and  freight  service 
issues  and  initial  comments  on  FRA’s 
NPRM.  After  FRA  has  considered  any 
alternative  approaches  or  initial 
comments  on  the  NPRM  submitted  in 
accordance  with  the  established 
deadlines.  FRA  will  determine  how  it 
will  proceed  in  this  matter  and  issue  a 
subsequent  notice  detailing  that 
determination. 

DATES:  Written  Comments:  The  date  by 
which  alternative  approaches  must  be 
received  is  February  27, 1995  for 
passenger  service  issues  and  April  1, 
1995  for  freight  service  issues.  During 
these  periods  other  comments  on 
specific  requirements  contained  in  the 
NPRM  will  also  be  considered.  If  FRA 
receives  meaningful  and  specific 
alternative  approaches,  FRA  intends  to 
provide  interested  parties  with  a  more 
extensive  comment  period  in  order  to 
further  discuss  and  develop  the 
alternatives.  However,  if  FRA  receives 
alternative  approaches  lacking  in  detail 
or  substance,  FRA  reserves  the  right  to 
establish  a  somewhat  limited  final 
comment  period  on  the  NPRM  and 
move  rapidly  toward  development  of  a 
final  rule. 

ADDRESSES:  Written  Comments:  Written 
comments  should  identify  the  docket 
niunber  and  the  notice  number  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  400 
Seventh  Street,  SW  ,  Room  8201, 
Washington,  DC  20590  Persons  desiring 
to  be  notified  that  their  written 
comments  have  been  received  by  FRA 


should  submit  a  stamped,  self-addressed 
postcard  with  their  comments.  The 
Docket  Clerk  will  indicate  on  the 
postcard  the  date  on  which  the 
comments  were  received  and  will  return 
the  card  to  the  addressee.  Written 
comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  in  room  8201  of 
the  Nassif  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Rolf 
Mowatt-Larssen.  Chief,  Motive  Power 
and  Equipment  Division.  Office  of 
Safety,  RRS-14,  Room  8326,  FRA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  (telephone  202-366-4094  or  202- 
366-9186),  or  Thomas  Herrmann,  Trial 
Attorney,  Office  of  the  Chief  Counsel, 
FRA,  400  Seventh  Street,  SW., 
Washington,  DC  20590  (telephone  202- 
366-0628), 

SUPPLEMENTARY  INFORMATXW: 

Freight  Service  Issues 

FRA  has  sought  to  develop  revised 
power  brake  regulations  that  worit  well 
in  the  context  of  contemporary  railroad 
operations,  advancing  safety  without 
imposing  imnecessary  burdens.  If 
possible,  such  regulations  should  be 
structured  in  such  a  way  as  to  promote 
compliance  with  the  Freight  Car  Safety 
Standards  and  the  Safety  Appliance 
Standards,  as  well.  FRA  has  noted  that 
particular  care  should  be  exercised  if 
train  brake-test  distances  are  to  be 
lengthened,  since  the  frequency  with 
which  cars  wiU  be  subject  to  inspection 
for  all  purposes  will  inevitably  be 
reduced.  The  NPRM  also  sou^t  to 
avoid  poor  power  brake  performance  in 
the  future  by  insisting  that  the 
industry’s  innovative  programs  for 
repair  track/single  car  tests  become  an 
enforceable  baseline  for  periodic 
attention  to  the  air  brake  systems  on 
individual  cars. 

At  the  public  hearings, 
representatives  of  the  railroad 
companies  expressed  strong  objections 
to  the  NPRM  and  asked  for  its 
withdrawal.  The  railroads  were  joined 
by  major  shippers,  who  feared  delays 
and  additional  cost.  Representatives  of 
the  Brotherhood  of  Railway  Carmen 
supported  the  thrust  and  general  intent 
of  the  NPRM  but  expressed  the  view 
that  carriers  would  avoid  its 
requirements  by  exploiting  what  they 
viewed  as  loopholes  in  the  proposal. 

It  is  apparent  that  many  of  the 
comments  lodged  in  the  hearing  process 
were  based  on  a  serious 
misunderstanding  of  the  intended  thrust 
of  the  regulatory  proposal.  Railroad 
witnesses,  for  instance,  expressed  the 
view  that  the  NPRM  would  require  all 


trains  to  be  operated  no  more  than  500 
miles  between  Class  1  brake  tests.  The 
proposed  performance-based  criteria 
(for  operating  significantly  longer 
distances  than  now  permitted)  were 
apparently  judged  to  be  so  onerous  as  to 
offer  no  alternative.  That  was  not  the 
intent  of  the  proposal.  However, 
railroad  commenters  were  not 
persuaded  by  the  agency’s  reassurances 
on  this  point  in  the  preamble  to  the 
NPRM  and  during  the  hearing  process. 

Whatever  the  b^is  of  commenters’ 
response  to  the  NPRM  may  have  been, 
it  is  clear  that  the  NPRM  was  not  as 
successful  as  FRA  had  hoped  in 
eliciting  constructive  comments  on 
freight  issues.  Further,  FRA  agrees  with 
comments  of  the  Brotherhood  of 
Railway  Carmen  that  current  abuse  of 
the  1,000-mile  inspection  could  very' 
well  be  re|>eated  under  the  structure  of 
the  proposed  rule  (with  500-mile  tests 
being  conducted  by  train  crews,  perhaps 
at  frequently  shifting  locations  so  as  to 
^oid  effective  oversight  by  FRA). 

The  railroad  companies,  through  the 
Association  of  American  Railroads 
(AAR)  and  The  American  Short  Line 
Railroad  Association  (ASLRA).  have 
urged  that  FRA  withdraw  or  hold  in 
abeyance  the  NPRM  and  pursue  a 
collaborative  rulemaking  process  such 
as  a  negotiated  rulemaking.  Given  the 
statutory  timetable  established  for  this 
proceeding,  this  is  a  request  that  should 
more  appropriately  have  been  made 
immediately  following  the  workshops 
conducted  in  Februmy  and  March  of 
1993,  which  themselves  were  convened 
to  elicit  dialogue  and  suggestions 
regarding  the  content  of  the  agency ’s 
proposal.  Nevertheless,  FRA  continues 
to  welcome  participation  in  the 
development  of  these  regulations. 

FRA  has  been  advised  that 
representatives  of  rail  labor  and  the 
railroads  will  explore  whether  they  can 
identify  a  common  basis  for  undertaking 
discussion  with  FRA  regarding 
development  of  an  alternative 
rulemaking  proposal.  In  order  to 
facilitate  those  consultations  and  receipt 
of  concrete  approaches  from  any  other 
interested  party,  FRA  will  defer  action 
on  the  NPRM  for  a  short  period.  The 
docket  will  remain  open  until  further 
notice. 

FRA  will  expect  firm,  detailed 
submissions  from  the  parties  not  later 
than  April  1, 1995,  setting  forth  a 
statement  of  principles  and  detailing 
alternative  approaches  which  can  form 
the  basis  for  further  discussion.  These 
submissions  should  identify'  any 
underlying  data  used  to  develop  the 
alternative  approaches  and  preliminary 
estimates  regarding  the  economic 
impact  of  any  approach.  Upon  receipt  of 
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such  submissions  from  the  AAR, 

ASLRA,  and  the  principal  labor 
organizations  (or  a  filing  from  any  other 
party  offering  alternative  approaches), 
FRA  would  then  evaluate  which  course 
of  action  to  take.  Among  the  options 
available  to  FRA  are  the  following:  ^ 

1.  Initiate  a  public  regulatory 
conference  to  discuss  development  of 
one  or  more  alternative  approaches. 

2.  Without  further  proceedings,  issue 
a  supplemental  notice  incorporating  the 
alternative  approaches  submitted  by  the 
parties  and/or  developed  by  FRA. 

3.  Establish  a  new  final  date  for 
submission  of  comments  on  the  original 
NPRM,  after  which  a  final  rule  would  be 
issued. 

If  parties  submit  alternative 
approaches  which  lack  the  substance  for 
producing  further  discussion  or 
development,  FRA  may  act  in 
accordance  with  the  third  alternative 
and  provide  a  relatively  short  comment 
period  and  move  this  proceeding  toward 
the  issuance  of  a  final  rule.  However, 
given  the  objections  expressed  to  the 
NPRM,  FRA  would  prefer  to  act  in  a 
manner  consistent  with  the  first  or 
second  of  these  alternatives.  If  possible, 
safety  regulations  should  be  structured 


'  FRA  does  not  at  this  time  believe  that  it  would 
be  practical  to  conclude  this  rulemaking  within  a 
reasonable  period  as  a  formal  negotiated 
rulemaking.  The  conduct  of  a  negotiated 
rulemaking  requires  establishment  of  a  Federal 
Advisory  Committee,  which  involves  signiHcant 
lead  time.  Where  outside  facilitation  is  employed, 
the  process  also  involves  cost  that  must  be 
accommodated  within  strict  limitations  imposed  on 
total  Federal  Advisory  Committee  expenditures 
under  the  Department  of  Transportation  and 
Related  Agencies  Appropriation  Act,  1994.  Also  it 
is  unclear  that  a  conunittee  of  workable  size  could 
be  formed  that  would  adequately  represent  the 
interests  of  all  parties  (e.g.,  shippers,  car  owners, 
existing  equipment  manufacturers,  small  suppliers, 
several  rail  labor  organizations,  and  railroads  with 
varying  characteristics).  Finally,  based  upon  the 
positions  of  the  princip>al  parties  to  date,  FRA 
questions  whether  complete  agreement  can  be 
reached  on  issues  that  have  so  long  divided  the 
industry.  The  fact  that  a  process  under  the 
Negotiated  Rulemaking  Act  is  not  practicable, 
however,  does  not  exclude  the  use  of  less  formal 
procedures  providing  free  access  by  ail  interested 
parties. 


to  meet  with  the  general  acceptance  of 
regulated  entities.  This  enhances 
materially  the  likelihood  that  good 
compliance  will  result  and  offers  further 
assurance  than  unnecessary  burdens 
have  not  been  imposed. 

However,  FRA  wishes  to  emphasize 
that  completion  of  this  proceeding  and 
issuance  of  final  rules  remains  a  very 
high  priority.  By  law,  a  final  rule  was  to 
have  been  issued  not  later  than 
December  31, 1993. 

FRA  also  stresses  that  FRA  currently 
does  not  intend  to  defer  implementation 
of  the  requirement  for  2-way  end-of- 
train  telemetry  devices  (2-way  EOTs) 
beyond  an  effective  date  of  December 
31, 1997,  as  contemplated  by  the 
Congress,  for  any  main  line  freight  train 
operating  at  greater  than  30  miles  per 
hour  or  operating  in  mountain  grade 
territory  on  a  Class  1  railroad.  The  Rail 
Safety  Enforcement  and  Review  Act 
provided  that  2-way  EOTs  “acquired  for 
use  on  trains”  prior  to  the  date  of 
promulgation  of  the  final  rule  must  be 
“grandfathered”  (deemed  to  comply 
with  any  final  rule).  49  U.S.C.  §  20141. 
Accordingly,  carriers  should  have  little 
reason  to  complain.  Indeed,  railroads 
should  already  have  begun  to  make 
incremental  purchases  in  order  to  avoid 
shortages  approaching  the  effective  date. 

The  need  for  carriers  to  acquire  and 
utilize  2-way  EOTs  was  underscored 
when,  on  December  14, 1994,  an 
Atchison,  Topeka  and  Santa  Fe  Railway 
intermodal  train  experienced 
insufficient  braking  effort  descending 
from  the  Cajon  Pass.  The  Santa  Fe  train 
collided  with  a  Union  Pacific  Railroad 
train  near  Victorville,  California, 
seriously  injuring  two  employees  and 
extensively  damaging  railroad  and 
shipper  property.  Although  the  accident 
is  under  investigation,  every  present 
indication  suggests  that  presence  of  a  2- 
way  EOT  would  have  prevented  this 
occurrence.  The  accident  occurred  just 
after  an  Amtrak  passenger  train  cleared 
the  main  line.  Although  the  Santa  Fe 
intends  to  institute  use  of  2-way  EOTs 


on  its  trains  over  this  territory,  similar 
safety  exposure  exists  elsewhere  on  the 
rail  system.  As  Canadian  railroads  have 
already  done,  U.S.  railroads  should  be 
moving  to  take  advantage  of  this 
technology,  beginning  with  trains 
required  to  negotiate  heavy,  long  grades 

Passenger  Service  Issues 

Comments  on  the  passenger  safety 
elements  of  the  NPRNl  presented  a  stark 
contrast  to  those  on  the  ft-eight  elements. 
Passenger  service  commenters  focused 
on  constructive  comment  directed  at 
improvement  of  the  agency’s  proposal. 
Commuter  service  entities  agreed  to 
submit  additional,  concrete  alternatives 
to  certain  elements  of  this  proposal.  In 
order  to  take  full  advantage  of  the 
parties’  undertakings  while  moving  this 
phase  of  the  rulem^ing  forward  as 
quickly  as  possible,  FRA  will  request 
that  alternative  approaches  and  initial 
comments  regarding  strictly  passenger 
service  issues  be  submitted  by  February 
27, 1995. 

FRA  recognizes  that  there  are  several 
issues  which  cut  across  both  passenger 
and  freight  service  (e.g.,  training)  thus, 
FRA  would  expect  alternative 
approaches  regarding  these  issues  to  be 
submitted  by  die  deadline  established 
for  freight  service  issues.  Commenters 
interested  in  passenger  service  issues 
will  retain  the  option  to  file  any 
additional  comments  that  might  be 
appropriate  until  the  final  comment 
closing  date  for  this  docket,  which  will 
be  established  by  a  future  notice. 
However,  FRA  will  utilize  the 
alternative  proposals  and  comments 
filed  by  FebruEuy  27, 1995  to  assist  in 
evaluating  whether  it  is  necessary  to 
issue  any  further  notice  or  convene  any 
further  discussions  regarding  strictly 
passenger  service  issues  in  this 
proceeding. 

Jolene  M.  Molitoris, 

Administrator 

[FR  Doc.  95-1167  Filed  1-13-95;  8;45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunnerrts  other  than  rules  or 
proposed  nies  that  are  applicable  to  the 
publia  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  arxj  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

National  Urban  and  Community 
Forestry  Advisory  Council 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Urban  and 
Community  Forestry  Advisory  Council 
will  meet  in  Baton  Rouge,  Louisiana, 
February  2-4, 1995,  with  a  tour  of  local 
projects,  February  2,  9:00-4:30  p.m.  The 
Council  is  comprised  of  15  members 
appointed  by  the  Secretary  of 
Agriculture.  The  purpose  of  the  meeting 
is  to  receive  status  reports  from  the  1993 
challenge  cost-share  grant  recipients 
and  frnalize  the  Annual  Report  for 
Congress.  The  meeting  will  be  chaired 
by  William  Kruidenier  of  the 
International  Society  of  Arboriculture 
and  is  open  to  the  public.  Time  will  be 
provided  at  the  begiiming  of  each  major 
agenda  topic  for  public  input.  Time  to 
speak  must  be  registered  in  advance 
from  the  committee  staff.  However, 
Council  discussion  is  limited  to  Forest 
Service  staff  and  Council  members. 
Persons  who  wish  to  bring  urban  and 
community  forestry  matt^jrs  to  the 
attention  of  the  Council  may  file  written 
statements  with  the  Council  staff  before 
or  after  the  meeting. 

DATES:  The  meeting  will  be  held 
February  2-4, 1995. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Hotel,  4728  Constitution 
Avenue,  Baton  Rouge,  Louisiana  70808. 

Send  written  statements  and/or 
propose  agenda  items  to  Don  Greene. 
National  Urban  and  Cormnunity 
Forestry  Advisory  Council,  c/o  Forest 
Service — Cooperative  Forestry,  USDA, 
P.O.  Box  96090,  Washington,  DC  20090- 
6090,  or  phone  (202)  205-1689. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Greene,  Cooperative  Forestry  Staff,  (202) 
205-1689. 


Dated:  January  10. 1995. 

Joan  M.  Comanor, 

Deputy  Chhf,  State  and  Private  Forestry 
[FR  Doc.  95-1061  Filed  1-13-95;  8:45  am) 
BILUNG  CODE  34ia-11-M 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

Deposting  of  Stockyards 

Notice  is  hereby  given,  that  the 
livestock  market  named  herein, 
originally  posted  on  the  date  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act,  1921,  as  amended 
(7  U.S.C.  181  et  seq.),  no  longer  comes 
within  the  definition  of  a  stockyard 
under  the  Act  and  is  therefore,  no  longer 
subject  to  the  provisions  of  the  Ac* . 


Facility  No.,  name,  and 
location  of  stockyard 

Date  of  posting 

MO-1 09  Brookfield  Live¬ 
stock  Auction,  Inc., 
Brookfield.  Missouri. 

July  25.  1957. 

This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and,  thus, 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 
public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyards  Act  (7  U.S.C  202)  and 
is  effective  upon  publication  in  the 
Federal  Register. 

Done  at  Washington,  D.C.  this  9th  day  of 
January  1995. 

Daniel  L.  Van  Ackeren, 

Acting  Director,  Livestock  Marketing  Division. 
IFR  Doc.  95-1050  Filed  1-13-95;  8:45  am) 
BILLMG  CODE  321(M(D-P 


Rural  Housing  and  Community 
Development  Service 

Notice  of  Availability  of  Housing  Funds 

AGENCIES:  Rural  Housing  and 
Community  Development  Service,  Rural 
Business  and  Cooperative  Development 
Service,  Rural  Utilities  Service,  and 
Consolidated  Farm  Ser\ice  Agency, 
USDA. 

ACTION:  Notice. 

SUMMARY:  The  Rural  Housing  and 
Community  Development  Service 
(RHCDS)  announces  the  availability  of 
housing  funds  for  Fiscal  Year  1995  (FY 


95).  This  action  is  taken  due  to 
legislation  which  requires  that  RHCDS 
publish  in  the  Federal  Register  notice  of 
the  availability  of  any  housing 
assistance.  The  intended  effect  is  to 
comply  with  Public  Law  101-235  and 
make  the  public  aware  of  housing  funds 
available  through  RHCDS. 

EFFECTIVE  DATE:  January  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Reese-Foxworth,  Loan 
Specialist,  Rural  Rental  Housing 
Branch,  Multi-Family  Housing 
Processing  Division,  Room  5337,  or 
Gloria  Denson,  Senior  Loan  Specialist. 
Single  Family  Housing  Processing 
Division.  Room  5334,  RHCDS,  USDA. 
South  Agriculture  Building, 

Washington,  DC  20250,  telephones  (202) 
720-1608  and  (202)  720-1474 
respectively  (These  are  not  toll  free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

These  programs/ activities  are  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  Nos: 

10.405 — Farm  Labor  Housing  Loans  and 
Grants 

10.410 —  Very  Low  and  Low  Income 
Housing  Loans 

10.411 —  Rural  Housing  Site  Loans 
10.417 — Very  Low  Income  Housing 

Repair  Loans  and  Grants 
10.420 — Rural  Self-Help  Housing 
Technical  Assistance 
10.427 — Rural  Rental  Assistance 
Payments 

10.433 — Housing  Pr*-»ervation  Grants 
10.442 — Housing  Application  Packaging 
Grants 

Discussion  of  Notice 

7  CFR  chapter  XVlIl,  part  1940, 
subpart  L  contains  the  “Methodology' 
and  Formulas  for  Allocation  of  Loan 
and  Grant  Program  Funds.”  The  Section 
515  Rural  Rental  Housing  (RRH)  Loans 
program  has  not  been  re-authorized  as 
of  the  date  of  this  publication.  The 
following  guidance  has  been  provided 
to  our  State  Offices  on  FY  95 
appropriations  and  access  to  funds. 
Separate  guidance  has  been  provided  to 
our  State  Offices  for  assistance  available 
in  our  Multi-  and  Single-Family 
Housing  Programs  as  follows; 
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Multi-Family  Housing  (MFH)  Rural 
Housing  and  Community  Development 
Service  (RHCDS) 

I.  General 

A.  This  provides  MFH  allocations  to 
individual  States  for  Fiscal  Year  1995 
(FY  95).  Allocation  computations  have 
been  performed  in  accordance  with 
§§  1940.576  and  1940.578  of  subpart  L 
of  part  1940  of  this  chapter.  The 
transition  formula  is  not  used. 

B.  State  Directors  are  encouraged  to 
notify  nonprofit  and  public  housing 
agencies  of  the  availability  of  MFH  loan 
and  grant  funds. 

C.  With  the  exception  of  the  Section 
515  Rural  Rental  Housing  (RRH)  Loans 
program  which  has  not  been  re¬ 
authorized,  as  of  the  date  of  this 
publication,  the  MFH  loan  deliverable 
levels  and  grant  levels  for  FY  95  are  as 
follows: 

Section  514  Farm  Labor  Housing  (LH) 

Loans . 515,075,000 

Section  516  LH  Grants  (Unobligated 
prior  year  balances  and/or 
cancellations  of  prior  years  will  be 
added  to  the  amount  shown)  ...10,900,000 
Section  521  Rental  Assistance  (RA) 

RRH  New  Construction . 44,563,000 

LH  New  Construction . 3,750,000 

Section  525/509  Housing  Application 

Packaging  Grants  * . 1 ,000,000 

Section  533  Housing  Preservation 

Grants  (HPG) . 22,000,000 

•  See  Single  Family  Housing  (SFH)  section 
of  this  Notice  for  further  information. 

D.  MFH  loan  types  not  allocated  to 
States  are: 

1.  Section  514  LH  Loans.  These  loans 
are  funded  in  accordance  with 

§  1940.579(a)  of  subpart  L  of  part  1940 
of  this  chapter.  Loans  within  the  State 
Director’s  approval  authority  may  be 
obligated  on  a  first-come-first-served 
basis.  Proposals  that  include  LH  grant 
requests  or  for  loan  amoimts  in  excess 
of  the  State  Director’s  approval 
authority  are  to  be  submitted  to  the 
Director,  Multi-Family  Housing 
Processing  Division  (MFHPD).  (See 
paragraph  IV  below  on  review  of  LH 
loan  and  grant  proposals  for  FY  1995.) 

2.  Section  516  LH  Grants.  These 
grants  are  funded  in  accordance  with 
§  1940.579(b)  of  subpart  L  of  part  1940 


of  this  chapter. 

FY  95  Appropriation . 510,900.000 

Reserve  for  Migrant  Farmworkers  and 

the  Rural  Homeless . 1,900.000 


Available  for  LH  Grants  and  Technical 

Assistance  (TA)  Contracts . 59,000,000 

3.  Section  516  LH  Grants  for  Migrant 
Farmworkers  and  the  Rural  Homeless. 
Funds  are  administratively  reserved 
until  June  30, 1995,  for  applicants  for 
proposed  housing  under  existing 
regulations  to  serve  the  dual  population 


of  migrant  farmworkers  and  the 
homeless.  State  Directors  and  District 
Directors  are  encouraged  to  promote  the 
concept  of  dual  purpose  housing  in 
partnership  with  State  or  local  nonprofit 
community  service  agencies  in 
agricultural  market  areas  for  migrant 
farmworkers  and  homeless  individuals 
and  their  families.  Project  demand  must 
be  based  primarily  on  the  need  for 
migrant  farmworker  housing  and 
feasibility  can  be  based  on  90  percent 
grant  and  100  percent  RA.  Proposals 
and  discussions  for  this  dual  use 
housing  should  consider  very  basic  yet 
durable  structures  that  can  be  either 
built  new  or  purchased  and 
rehabilitated.  All  proposals  should  be 
considered  and  further  information  may 
be  obtained  by  contacting  the  MFHPD, 
Special  Authorities  Branch  (SAB). 

4.  Section  516  Technical  Assistance 
(TA)  Contracts.  The  funding  availability 
for  TA  Contracts  is  based  on  the 
amounts  available  for  Section  516 
grants.  TA  is  available  for  the 
development  of  labor  housing 
exclusively  for  farmworkers  and  may 
also  be  used  in  those  unique  agricultural 
markets  where  there  is  also  a  homeless 
population.  More  information  may  be 
obtained  by  contacting  the  MFHPD, 

SAB.  The  Agency  has  solicited  for 
contract  proposals  for  FY  95  TA 
contracts  to  begin  January  1995. 

5.  RA  for  LH — New  Construction. 

This  RA  is  held  in  a  National  Office 
reserve  in  accordance  with  paragraph  II 
B  of  this  notice. 

II.  State  Allocations 

All  allocations  have  been  developed 
with  the  methodology  and  formulas 
stated  in  subpart  L  of  part  1940  of  this 
chapter. 

A.  Section  515  RRH  Funds.  iReservedl 

B.  Rental  Assistance  (RA) 

1.  Valuation  of  New  Construction  RA. 
A  total  of  $44,563,000  will  be  available 
for  RRH  new  construction  RA  when  the 
Section  515  program  is  re-authorized.  A 
total  of  $3,750,000  is  available  for  LH 
new  construction  RA.  These  equate  to 
an  estimated  4,201  units  for  the  RRH 
and  LH  loan  programs.  To  determine  the 
number  of  RA  units  available 
nationwide,  a  national  weighted  average 
of  $11,500  was  utilized  for  new 
construction  RA.  All  RA  units  held  in 
the  reserves  are  estimated,  based  on  the 
national  average. 

2.  Estimated  Units  Available  for 
Allocation.  Approximately  4,201  units 
are  available  for  allocation. 


Estimated  total  units  available  4,201 

LH  .  326 

RRH  .  3,875 


3.  Base  Allocation.  No  base  allocation 
is  provided. 

4.  Administrative  Allocation.  No 
administrative  allocation  is  provided. 

5.  Reserves: 

a.  State  Office  Reserve.  [Reserved] 

b.  National  Office  Reserve.  All  326 
units  of  LH  RA  will  be  retained  in  a 
separate  reserve.  Written  requests  for 
the  LH  reserve  may  be  made  by  State 
Directors  in  conjunction  with  LH  loan 
and  grant  requests,  on  a  case-by-case 
basis,  to  the  Director,  MFHPD. 

6.  Pooling  of  RA.  [Reserved] 

7.  Availability  of  the  Allocation. 
[Reserv-ed] 

6.  Suballocation  by  the  State  Director 
[Reserved] 

9.  Approval  and  Obligation  of  RA. 
[Reserv'ed] 

C.  Section  533  Housing  Preservation 
Grants  (HPG). 

1.  Amount  Available  for  Allocation. 


Total  available..'. .  522,000.000 

Less  reserve .  2,200,000 

Less  base  allocation  .  5,300,000 

Less  administrative  allocation .  0 

Basic  formula  amount . 514,500,000 


2.  Base  allocation.  The  base  allocation 
is  equal  to  the  anticipated  size  of  an 
average  1-year  HPG  proposal  ($100,000) 
times  the  number  of  States  and  regions. 

3.  Administrative  Allocations.  Not 
used. 

4.  Reserve.  Allocated  funds  must  be 
used  prior  to  requesting  reserve  funds. 
Further  guidance  on  accessing  the 
National  reserve  will  be  published  at  a 
later  date. 

5.  Rounding  of  Initial  Allocations. 

HPG  initial  allocations  have  been 
rounded  to  the  nearest  $10. 

6.  Pooling  of  Funds.  Funds  in  excess 
of  the  dollar  amount  of  applications  on 
hand  will  be  returned  to  the  National 
Office  reserve  for  redistribution. 

7  Availability  of  the  Allocation.  HPG 
is  a  competitive  grant  program.  Opening 
and  closing  dates  for  submission  of 
preapplications  will  be  announced  m 
the  F^eral  Register  At  this  time,  it  is 
estimated  that  the  90-day  preapplication 
period  should  begin  on/or  about  January 
3, 1995.  (This  date  may  be  revised  as 
well  as  the  pooling  date,  depending  on 
the  publication  of  the  announcement.) 
Subsequent  to  review  and  ranking  of 
preapplications  and  submission  of  final 
applications.  States  are  authorized  to 
obligate  HPG  requests  in  amounts  not  to 
exceed  those  reflected  in  the  chapter 

III.  Exception  Authority 

The  Administrator,  or  his/her 
designee,  may,  in  individual  cases, 
make  an  exception  to  any  requirements 
of  this  Notice  which  are  not  inconsistent 
with  the  authorizing  statute,  if  he/she 
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finds  that  application  of  such 
requirement  would  adversely  affect  the 
interest  of  the  Government  or  adversely 
affect  the  intent  of  the  authorizing 
statute  and/or  MFH  program  or  result  in 
an  undue  hardship  by  applying  the 
requirement.  The  Administrator,  or  his/ 
her  designee,  may  exercise  this 
authority  upon  the  request  of  the  State » 
Director,  Assistant  Administrator  for 
Housing,  or  Director  of  the  MFHPD.  The 
request  must  be  supported  by 
information  that  demonstrates  the 
adverse  impact  or  effect  on  the  program. 
The  Administrator,  or  his/her  designee, 
also  reserves  the  right  to  change  pooling 
dates,  establish/change  minimum  and 
maximum  fund  usage  from  set-asides 
and/or  the  reserve,  or  restrict 
participation  in  set-asides  and/or 
reserves. 

IV.  Processing  Requests  for  LH  Loan  and 
Grant  Assistance 

A.  Reference  should  be  made  to 
exhibit  D  of  FmHA  Instruction  1901-A 
(available  in  any  Agency  office),  for  loan 
and  grant  approval  authorities.  For 
currently  authorized  preapplications, 
the  National  Office  will  require  another 
authorization  if  the  loan  amount 
exceeds  more  than  10  percent  of 
currently  authorized  loan  funds  or  there 
is  an  increase  in  the  grant  amount. 
(However,  you  are  advised  to  contact 
the  National  Office  whenever  you 
exceed  loan  amounts  authorized  by 
memorandum  for  National  Office  fond 
control  purposes.) 

B.  Requests  for  National  Office 
authorization  and  use  of  LH  loan  and 
grant  funds  in  excess  of  the  State 
Director’s  approval  authority  will  be 
handled  administratively  this  year,  in 
contrast  to  previous  years.  In  response 
to  State  Offices’  comments,  the  National 
Office  will  review  full  dockets  only 
upon  the  request  of  the  State  Director  or 
if  the  State  has  not  processed  at  least 
three  LH  applications  in  the  last  5  years. 
States  which  must  submit  full  dockets 
to  the  National  Office,  must  also  submit 
Standard  Form  (SF)  424.2,  “Application 
for  Federal  Assistance  (for 
construction),’’  information  required  in 
Exhibit  A-1  of  subpart  D  of  part  1944 
of  this  chapter,  and  recommendations 
from  the  State  Director. 

C.  As  mentioned,  full  loan  dockets 
will  not  require  a  National  Office  review 
if  the  State  has  processed  at  least  three 
labor  housing  applications  in  the  last  5 
years.  (This  does  not  include  LH  loans 
made  for  on-farm  housing  which  are 
usually  within  the  State  Directors  loan 
authority  of  $400,000.)  States  will  need 
to  send  a  memorandum  requesting  loan 
approval  authority  Requests  for 
National  Office  authorization  without  a 


full  docket  review  need  only  include  the 
State  Director’s  recommendation  and 
assurance  of  completion  of 
environmental  review.  The  National 
Office  will  use  the  Multi-Family 
Housing  Information,  Status,  Tracking 
and  Retrieval  System  (MISTR)  or  the 
Automated  Multi-Housing  Accounting 
System  (AMAS)  entry  date  on  the 
preapplication  for  its  review,  plus  the 
following  information: 

*  Name  of  Applicant. 

*  Comments  on  eligibility  consistent 
with  exhibit  A-1  of  subpart  D  of  part 
1944  of  this  chapter. 

*  Name  of  TA  Contractor. 

*  Location  of  proposed  housing 
(town,  county.  State). 

*  Type  of  housing  proposed:  migrant, 
seasonal,  or  yearround 

*  Agricultural  market  area  (brief 
description). 

*  Date  Environmental  Assessment 
was  reviewed  by  National  Office 
Program  Support  Staff. 

*  Affirmative  Fair  Housing  Marketing 
Plan  (AFHMP). 

*  RHCDS  Loan/Grant  Fund  ratio 
calculated  in  accordance  with  this 
attachment.  Please  explain  any 
deviations. 

*  Leveraged  funds,  donations  (i.e., 
name  and  dollar  amount). 

*  Project  design  preliminary  cost 
breakdown,  consistent  with  Form 
FmHA  1924-13,  “Estimate  and 
Certificate  of  Actual  Cost,’’  with  costs 
identified  to  housing  and  related 
facilities. 

D.  RHCDS’s  objective  is  to  provide  a 
combination  of  loan,  grant,  and  rental 
subsidy  that  meet  the  needs  of 
farmworkers  for  the  housing  project’s 
farm  market  area.  The  maximum  use  of 
grant  funds  (90  percent)  is  primarily  for 
migrant  seasonally-operated  facilities. 
Projects  that  are  operated  for  year-round 
occupancy  should  be  100  percent 
Section  514  loan  and  RA.  However,  the 
formula  will  continue  to  be  used  in  all 
applications  to  assure  long-term  project 
feasibility  given  generally  low 
farmworker  income. 

E.  For  FY  95,  the  approach  used  last 
year  to  determine  loan/grant  ratios  will 
be  continued  in  accordance  with 

§  1944.164  (b)(2)  of  subpart  D  of  part 
1944  of  this  chapter  However,  the 
formula  will  use  the  individual  very 
low-income  level  for  the  market  areas 
being  served  instead  of  the  average 
individual  farmworker  income  for  the 
market  area.  This  is  because  most  LH 
facilities  tend  to  be  occupied  yearround 
by  a  family  or  by  families  with  multi¬ 
income  which  is  equivalent  to  the 
income  of  surrounding  communities. 
State  Directors  may  present  additional 
information  or  conditions,  as  part  of  the 


recommendations  to  the  National  Office, 
that  will  be  considered  in  approving  a 
different  loan/grant  ratio.  The  following 
formula  is  a  guide  to  determine  if  a 
grant  should  be  provided  for  a  specific 
LH  project: 

1.  Estimate  the  project’s  annual 
income  using  30  percent  of  the  very- 
low-income  for  the  market  area 
expected  to  be  served  by  the  project 
(fi:om  exhibit  C  of  FmHA  Instruction 
1944-A)  (available  in  any  Agency  office) 
and  the  RA  average  subsidy  over  12 
montlis  for  the  State.  In  cases  of  other 
rental  subsidies,  term  of  subsidy  and 
annual  value  can  be  estimated  and  used 
in  place  of  RA  contribution  to  project 
income.  With  up  to  100  percent  RA 
available,  annual  income  should  reflect 
very  low-income  for  as  many  units  as 
provided  since  RA  restricts  95  percent 
use  to  this  income  category. 

2.  Estimate  the  project’s  annual 
expenses,  excluding  amortization  cost. 
Annual  operating  expenses  to  be 
considered  are: 

(a)  The  vacancy  rate  expressed  as  lost 
revenue  dollars; 

(b)  Reasonable  operations  & 
maintenance  (O&M)  based  on  other 
housing  experience  and  allowing  for  LH 
operating  circumstances; 

(c)  Estimated  annual  utility  costs 
(whether  paid  by  tenants  or  project); 
and 

(d)  Percent  of  the  total  developmeht 
cost  (excluding  initial  operating 
expenses)  for  reserve. 

3.  Subtract  estimated  expenses  from 
estimated  income.  This  balance  is 
available  for  loan  amortization. 

4.  Compute  maximum  feasible  loan 
using  $35.73  per  $1,000  for  annualized 
monthly  amortization  expense. 
Difference  between  loan  and 
recommended  development  cost  should 
be  funded  through  a  LH  grant. 

Example:  You  have  reviewed  and  are 
prepared  to  recommend  to  the  National 
Office  a  30-unit  project  for  $1,020,000 
(includes  2  percent  initial  operating 
monies),  with  30  units  of  RA.  Annual 
very  low-income  income  in  the  market 
area  is  $9,650. 

(For  this  example  $2,300  is  average 
cost  for  FY  95,  therefore,  we  are  using 
the  average  for  RA  annual  subsidy, 
$2,300  per  unit.  Each  State  should  use/ 
substitute  their  RA  value  for  new 
construction.)  The  annual  anticipated 
vacancy  rate  is  stated  in  terms  of  dollars 
lost  from  total  income.  The  vacancy  rate 
should  be  adjusted  for  anticipated 
seasonal  vacancies  that  are  discussed  in 
the  management  plan.  Average  annual 
O&M  is  estimated  at  $2,000  per  unit 
(adjust  this  amount  for  the  State/ 
District).  Annual  contribution  to  reser\  e 
will  be  $10,000.  Annual  utility  costs 
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(based  upon  MFH  projects  within  the 
State)  is  $500  per  unit. 


Income: 

From  tenants: 

S9,650x.30x30  units  .  =$86,850 

RA  contribution;  $2,300/ 
yearx30  units  *  .  =69,000 


Total  income  .  $155,850 

Expenses: 

Vacancy  rate:  (5%  of  in¬ 
come)  . =7,792 

O&M:  30  units  @  $2,000  .....  =60,000 

Reserve;  $l,000,000x.01  .  =10,000 

Utility  costs:  30  units  @ 

$500  . - .  =15,000 

Subtotal  Expenses .  =$92,792  ' 

Available  for  Amortization 
(Income  less  expenses) ....  =$63,058 

Estimated  Maximum  Loan 
1(63,058/35.73x1000)  .  =$1,764,847 


LH  loan  for  Total  Develop¬ 
ment  Cost  and/plus  Ini¬ 
tial  Operating  ^penses 
rounded  to  nearest  1,000)  =$1,020,000 

LH  Grant  to  cover  dif¬ 
ference  =  .  0 

Substantial  deviations  from  the  indicated 
loan  to  grant  ratio  must  be  fully  docu¬ 
mented. 

’  The  amount  in  this  example  is  the  aver¬ 
age  RA  value:  ,  this  can  vary  ^m  State  to 
State. 

V  Useful  Dates  to  Remember 

April  20, 1995 — Estimated  last  day  for 
applicants  to  file  HPG 
preapplications. 

August  15, 1995 — Remaining  MFH 
funds  and  RA  pooled-at  COB. 

Single  Family  Housing  (SFH)  Rural 
Housing  and  Conununity  Development 
Service  (RHCDS) 

/.  General 

A.  This  provides  SFH  allocations 
available  to  individual  States  for  Fiscal 
Year  1995  (FY  95).  Allocation 
computations  have  been  made  in 
accordance  with  §§  1940.563  through 
1940.568  of  subpart  L  of  ptart  1940  of 
this  chapter.  Each  State  Director  will 
make  certain  that  subpart  L  of  part  1940 
of  this  chapter  is  implemented  within 
his/her  jurisdiction. 

B.  The  SFH  loan  amounts  (**)  and 
grant  amounts  shown  below  are  based 
on  the  total  loan  levels  deliverable  with 
subsidy.  The  SFH  levels  authorized  for 
FY  95  are  as  follows: 

Section  502  Guaranteed 
Rural  Housing  (RH) 

Loans; 

Nonsubsidized 

Guarantees**  _ _ _ 

Subsidized  Guarantees 
Section  502  Direct  RH 
Loans: 

Very  Low-inccnne  Sub¬ 
sidized  Loans**  . 


Low-income  Subsidized 

Loans**  .  $560,395,000 

Nonsubsidized  Loans  ....  $0 

Gredit  Sales  .  $0 

Section  504  Housing 

Repair  Loans**  .  $29,498,000 

Section  504  Housing 

Repair  Grants*  .  $24,900,000 

Section  509  Compensa¬ 
tion  for  Construction 

Defects*  .  $495,000 

Section  523  Self-Help  . 

Site  Loans** .  $206,000 

Section  523  Self-Help 
Technical  Assistance 

Grants*  .  $12,650,000 

Section  524  RH  Site 

Loans**  .  $632,000 

Section  525/509  Hous¬ 
ing  Application  Pack¬ 
aging  Grants  (HAPG)*  $0 

(Carry-over  amounts 
from  previous  yearfs) 

=  $5,654,000.) 


Disaster  Appropriations 

FY  95 — September  30. 

1995 

Section  504  Grant  .  $15,000,000 

*Unobligated/canceled  funds  from  prior 
fiscal  yearfs)  will  be  added  to  the  amount 
shown. 

**SFH  loan  levels  deliverable  with  sub¬ 
sidy 

C.  SFH  loan  and  grant  types  not 
allocated  to  States  are  available  on  a 
first-come-first-served  basis  as  follows: 

1  Section  502  Direct  Nonsubsidized 
Funds  (loan  making  and  servicing). 
There  were  no  FY  95  funds  designated 
for  loans  for  nonsubsidized  loan  making 
and  servicing  applicants.  However, 
qualified  very  low-  and  low-income 
applicants  may  be  eligible  at  the  time  of 
application  if  the  Interest  Credit  formtila 
does  not  show  a  reduction  in  payment. 
This  assistance  will  be  taken  from  the 
State’s  subsidized  regular  funding.  In 
completing  Form  FmHA  1940-1, 
"Request  for  Obligation  of  Funds,”  for  a 
loan  that  does  not  show  a  need  for 
Interest  Credit  assistance  by  formula, 
the  loan  must  be  coded  as  "yes”  under 
Item  17,  and  the  appropriate  subsidized 
category  must  be  inserted  under  Item 
20,  "T3q)e  of  Assistance.”  These  loans 
will  no  longer  be  coded  010  or  Oil 
under  Item  20. 

2.  Credit  Sale  Authority.  There  is  no 
funding  provided  for  credit  sales  in  FY 
95.  State  Directors  are  required  to 
maintain  an  adequate  reserve  of  Section 
502  loan  fiinds  to  finance  the  sale  of 
SFH  inventory  program  property  to 
program  eligible  buyers.  Also,  FY  95 
funding  for  RHCDS  nonprogram 
financing  of  credit  sales  is  not 
authorized. 

3.  Section  509  Compensation  for 
Construction  Defects.  Prior  to  approval, 
the  State  Director  must  request  and 


...  $1,048,781,000 

$0 


$373,596,000 


receive  written  funding  authority  firom 
the  National  Office,  SFHPD. 

4.  Section  523  Self-Help  Site  Loans. 
Before  obligating  loan  funds  for  any 
project,  the  State  Director  must  request 
funding  authority  from  the  National 
Office,  SFHPD. 

5.  Section  523  Self-Help  Technical 
Assistance  Grants,  ^fore  obligating 
funds,  State  Directors  must  request  in 
writing  and  transmit  by  facsimile  to  the 
Single  Family  Housing  Processing 
Division  (SFHPD),  the  following:  name 
of  grantee,  amount  of  obligation,  and 
whether  funds  are  for  a 
"predevelopment  agreement.” 

6.  Section  524  RH  Site  Loans.  Prior  to 
loan  approval,  the  State  Director  must 
request  funding  authority  from  the 
National  Office.  SFHPD. 

D.  Deferred  Mortgage  Payment 
Demonstration 

1.  The  Agency  has  the  authority  to  use 
up  to  $48,650,000  of  Section  502  funds 
in  FY  95  in  conjunction  with  the 
Deferred  Mortgage  Payment 
Demonstration  (DMPD)  program.  Each 
State  will  be  given  an  initial  authority 
to  use  $600,000  for  loan  purposes  under 
the  DMPD  program.  Additional - 

authority  for  the  DMPD  program  may  be 
requested  based  on  need  and  subject  to  - 
availability  by  contacting  the  National 
Office,  SFHPD.  All  funds  are  subject  to 
the  pooling  requirements  of  subpart  L  of 
part  1940  of  this  chapter,  but  the 
Administrator  may  pool  funds  at  any 
tirpe  it  is  necessary. 

2.  Deferred  mortgage  loans  will  be 
obligated  as  directed  by  the  State.  Before 
rejecting  a  very  low-income  applicant 
for  lack  of  repayment  ability,  the  Coimty 
Supervisor  must  document  in  the  case 
folder  that  deferred  mortgage  loan 
assistance  has  been  considered.  New 
loans  obligated  will  go  against  the 
State’s  very  low-income  allocation.  The 
State  Director  must  have  very  low- 
income  funds  as  well  as  the  deferred 
mortgage  authority  in  order  to  obligate 
deferred  loans. 

3.  To  obligate  assumptions  and 
subsequent  loans  with  assumptions,  the 
State  should  send  Forms  FmHA  1940- 

1  and  FmHA  1965-15,  "Assumption 
Agreement — Single  Family  Housing 
Loans(s),”  to  the  Finance  Office, 
Appropriation  Accounting  Section,  Mail 
Code  FC-360B  or  by  facsimile  to  314- 
539-2756.  The  Finance  Office  will 
notify  the  field  of  the  obligation  of  the 
assumption  or  assumption  with 
subsequent  loan.  If  the  transferee  will  be 
receiving  DMPD  assistance,  the  entire 
amount  of  the  assumption,  or 
assumption  with  subsequent  loan,  will 
be  deducted  from  the  State’s  current 
year  DMPD  fund  allocation. 
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E.  Disaster  Appropriations  for  FY  95 — 
September  30, 1995. 

1.  An  appropriation  of  Section  504 
grant  funds  is  available  to  assist 
homeowners  that  suffer  uncompensated 
losses  due  to  a  Presidentially  declared 
major  natural  disaster.  These  funds  are 
available  through  September  30, 1995. 

To  be  eligible,  the  homeowner  must 
otherwise  qualify  for  the  program,  and 
have  an  uncompensated  loss  due  to  a 
Presidentially  declared  disaster. 

2.  All  funds  will  be  retained  in  the 
National  Office  reserve,  and  the  affected 
States  may  obligate  against  that  reserve 
by  using  type  of  assistance  code  178  on 
Form  FmHA  1940-1,  “Request  for 
Obligation  of  Funds,”  for  a  Section  504 
grant. 

II.  State  Allocations 

All  allocations  have  been  developed 
with  the  methodology  and  formulas 
stated  in  subpeirt  L  of  part  1940  of  this 
chapter.  The  funds  distributed  to  each 
State  for  a  particular  quarter  may  exceed 
the  funds  available  nationally  for  all 
States.  Therefore,  if  funds  become 
exhausted  at  the  National  Office  level, 
some  States  will  not  have  access  to  their 
full  distribution  for  the  remainder  of  the 
quarter. 

A.  Section  502  Nonsubsidized 
Guaranteed  RH  Loans 

1.  Amount  Available  for  Allocation. 


Total  Available . 51,048.781.000 

Less  National  Office  Reserve . 10,488,000 

Less  Base  Allocation . 0 

Basic  Formula/Administrative 

Allocation . 51,038,293,000 


2.  Basic  Formula  Criteria,  Data 
Source,  and  Weight.  See  1940.563  (b)  of 
subpart  L  of  part  1940  of  this  chapter. 
Data  derived  ft-om  the  1990  U.S.  Census 
was  provided  to  each  State  by  the 
National  Office  on  August  12, 1993, 
(available  in  any  State  Office). 

3.  Transition  Formula.  Not  applicable 
for  use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

4.  Base  Allocation.  The  base 
allocation  is  an  amount,  if  any,  above 
the  computed  formula  allocation 
necessary  for  each  State  to  receive  a 
total  allocation  sufficient  to  run  a  viable 
program  (at  least  $1  million). 

5.  Administrative  Allocation.  Due  to 
the  absence  of  Census  Data,  the  Western 
Pacific  Areas  received  an  administrative 
allocation. 

6.  General  Reserve.  Requests  for 
National  Office  reserve  funds  will  be 
considered  on  a  first-come-first-served 
basis  and  should  be  submitted  via 
facsimile  (202-720-2232)  by  the  State 
Director  to  the  National  Office,  SFHPD, 

7  Pooling  o/ Funds.  Funds  will  be 
pooled  and  redistributed.  There  will  be 


no  mid-year  pooling.  States  will  make  a 
decision  and  negotiate  with  the 
Administrator  by  May  15, 1995,  on 
returning  money  that  cannot  be  utilized, 
and  on  requesting  additional  funds  in 
this  fiscal  year.  Year-end  pooling  is 
tentatively  scheduled  for  close  of 
business  on  August  14, 1995.  Pooled 
funds  will  be  placed  in  the  National 
Office  reserve  and  will  be  made, 
available  administratively. 

8.  Availability  of  the  Allocation. 
Funds  will  be  distributed  by  queulers  as 
follows;  45  percent  through  the  first 
quarter,  75  percent  through  the  second 
quarter,  95  percent  through  the  third 
quarter,  and  100  percent  in  the  fourth 
quarter  until  the  National  Office  year- 
end  pooling  date. 

9.  Suballocation  by  the  State  Director. 
The  State  Director  will  retain  these 
funds  at  the  State  Office  level.  Funds 
will  not  be  suballocated  to  District  or 
County  Offices.  Block  allocations  for 
lenders  are  no  longer  authorized. 

B.  Section  502  Direct  RH  Loans 

1 .  Amount  Available  for  Allocation. 


Total  Available . 5933,991,000 

Less  General  Reserve  . 29,000,000 

Less  Designated  Reserves . 86,000,000 

Basic  Formula/ Administrative 

Allocation  . 5818,991,000 


2.  Basic  Formula  Criteria,  Data 
Source,  and  Weight.  See  1940.565(b)  of 
subpart  L  of  part  1940  of  this  chapter. 
Data  derived  from  the  1990  U.S.  Census 
was  provided  to  each  State  by  the 
National  Office  on  August  12, 1993, 
(available  in  any  State  Office). 

3.  Transition  Formula.  Not  applicable 
for  use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

4.  Base  Allocation.  Not  applicable  for 
use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

5.  Administrative  Allocation.  Due  to 
the  absence  of  Census  Data,  the  Western 
Pacific  Areas  received  an  administrative 
allocation. 

6.  Reserve. 

a.  State  Office  Reserve.  State  Directors 
must; 

(i)  Maintain  an  adequate  reserve  to 
fund  the  following  applications: 

(A)  Hardship  applications.  State 
Directors  must  develop  their  own 
definition  of  a  hardship  case.  Hardships 
as  determined  by  the  State  Director  on 

a  case-by-case  basis  must  include 
applications  fi'om  persons  living  in 
deficient  housing  for  more  than  6 
months. 

(B)  The  State’s  portion  of  funds  for 
Mutual  Self-Help  loans. 

(C)  Subsequent  loans  for  essential 
improvements  or  repairs  and  in 
connection  with  transfers  with 
assumptions  of  the  RHCDS 
indebtedness. 


(D)  Financing  for  the  purchase  of 
Government  owned  inventory 
properties. 

(E)  Qualified  very  low-  and  low- 
income  applicants  may  be  eligible  for 
funding,  at  time  of  application,  if  the 
Interest  Credit  formula  does  not  show  a 
reduction  in  payment. 

(ii)  Maintain  records  on  how  the  State 
Office  reserves  are  utilized,  including  a 
justification  for  each  hardship  case 
authorized.  Each  State  Director  must 
establish  management  controls  to  make 
certain  that  loans  are  processed  only  to 
the  point  of  approval  unless  allocated 
funds  are  available  or  prior  approval  has 
been  received  for  sufficient  national 
office  reser\'e  funds  to  obligate  the 
loans. 

b.  National  Office  Reserves. 

(i)  General  Reserve.  The  total 
allocated  FY  95  general  reserve  contains 
a  very  limited  amount  of  funds.  The 
reserve  funds  will  be  limited  to 
providing  funds  to  States  for  extreme 
hardship  cases. 

(A)  For  section  502  direct  loan 
programs,  an  extreme  hardship  case 
exists  when: 

(1)  An  individual  or  family  who  is 
curren.ly  without  housing  and  is  unable 
to  find  shelter  on  a  temporary  basis  with 
other  family  members,  relatives,  and/or 
fiiends  or  the  applicant  is  occupying  a 
structure  that  has  been  recently 
condemned  by  local  authorities;  and/or 

(2)  The  family  is  imable  to  obtain  an 
adequate  rental  unit  because: 

(a)  Such  units  are  not  available  in  the 
local  Market;  or 

(b)  Documentation  exists  that  the 
family  cannot  afford  the  interim  move 
due  to  money,  health  reasons,  adequacy 
of  optioned  housing,  importance  of 
location  of  optioned  house,  etc.,  and/or 

(3)  The  hardship  has  been  caused  by 
fire,  flooding,  hurricane,  tornadoes,  or 
other  causes  beyond  the  applicant’s 
control. 

(4)  If  health  conditions  exist,  the 
applicant  must  have  written 
documentation  from  a  licensed 
physician. 

(5)  Certain  subsequent  loans  may  be 
made  in  conjunction  with  a  transfer/ 
assumption,  if  the  loan  amount  is  very 
small  and  the  hardship  is  determined  to 
be  unique. 

(B)  Reserve  requests  should  be 
submitted  via  facsimile  (202-720-2232) 
by  State  Directors  to  the  National  Office, 
SFHPD,  on  a  case-by-case  basis.  FmHA 
Guide  Letter  1940-L-l  (available  in  any 
Agency  office)  must  be  used  to  submit 
all  hardship  requests  to  the  National 
Office.  Requests  for  loan  funds  must 
have  complete  documentation  which 
includes  the  applicant’s  name,  case 
number,  amount  of  request,  very  low-  or 
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low-income  category,  and  extreme 
hardship  justification.  Based  upon  need 
and  projected  availability  of  unobligated 
funds,  the  Administrator  reserves  the 
right  to  permit  expanded  access  to  funds 
from  the  National  Office  without  notice 
in  the  Federal  Register. 

(C)  All  funds  allocated  to  states  are 
subject  to  the  availability  of  funds  at  the 
national  level. 

(ii)  Designated  Reserves 

(A)  Targeted  Reserve.  Of  the  FY  95 
Section  502  funds,  $36  million  will  be 
held  in  the  National  Office’s  reserve  for 
targeted  counties.  Designated  funds  will 
be  allotted  60  percent  for  low-income 
and  40  percent  for  very  low-income. 
These  funds  will  be  subject  to  year-end 
pooling  requirements.  Further 
directions  will  follow. 

(B)  Demonstration  Housing  Program. 
Section  502  RH  funds  in  the  amount  of 
$10  million  have  been  set  aside  for  the 
demonstration  housing  program  and 
will  be  designated  on  a  project-by- 
project  basis.  Designated  funds  will  be 
allotted  60  percent  for  low-income  and 
40  percent  for  very  low-income.  All 
funds  are  subject  to  the  pooling 
requirements  of  subpart  L  of  part  1940 
of  this  chapter.  A  copy  of  Form  FmHA 
1944-2,  “Single  Family  Housing  Fund 
Analysis,”  must  be  submitted  to  the 
National  Office,  SFHPD  for  each 
obligation.  Further  guidance  can  be 
obtained  by  contacting  the  SFHPD, 
Director. 

(C)  Matching  Funds  for  States  with 
Approved  Mutual  Self-Help  Housing 
Grants.  The  amount  of  $40  million  of 
FY  95  Section  502  funds  has  been  set 
aside  for  matching  funds  on  the  basis  of 
the  National  Office  contributing  80 
percent  from  the  National  Office  reserve 
to  an  individual  State’s  20  percent  of 
allocated  Section  502  RH  funds  used  to 
assist  participating  Self-Help  families. 
Funds  are  to  be  requested  for  the 
participating  families  at  the  time  of  loan 
approval  and  are  subject  to  the  pooling 
requirements  of  subpart  L  of  part  1940 
of  this  chapter. 

Requests  for  matching  funds  for 
approved  Self-Help  obligations  should 
be  submitted  immediately  after 
obligation  and  always  prior  to  pooling. 
Requests  for  these  fimds  should  be 
submitted  in  writing  by  State  Directors 
to  the  National  Office,  SFHPD,  and 
include  the  name  and  case  number  of 
the  applicants,  total  loan  amount(s), 
amount  of  State  contribution,  amount 
requested  from  the  National  Office 
reserve,  and  applicant  income  category 
(very  low-  or  low-income).  Not  less  than 
40  percent  of  these  funds  (States  or 
reserved)  must  be  very  low-income 
Section  502. 

7.  Pooling  of  Funds. 


a.  State  Office  Pooling.  If  pooling  is 
conducted  within  a  State,  it  must  not 
take  place  within  the  first  30  calendar 
days  of  the  first,  second,  or  third 
quarter.  (There  are  no  restrictions  on 
pooling  in  the  fourth  quarter.)  The 
pooled  funds  may  be  redistributed  by 
the  State  Director  provided  the  State 
Director  has  determined  that  the  pooled 
funds  could  not  be  used  in  the  District/ 
County  Offices  receiving  the  funds 
allocated  in  accordance  with  subpart  L 
of  part  1940  of  this  chapter.  This 
determination  will: 

(i)  Be  in  writing, 

(ii)  Be  filed  in  the  State  Office,  and 

(iii)  Include  a  statement  that  all 
appropriate  efforts  were  made  to  use  the 
funds  as  allocated. 

b.  National  Office  Pooling.  Funds  will 
be  pooled  and  rl^istributed.  There  will 
be  no  mid-year  pooling.  States  will 
make  a  decision  and  negotiate  with  the 
Administrator  by  May  15, 1995,  on 
returning  money  that  cannot  be  utilized, 
and  on  requesting  additional  funds  in 
that  fiscal  year.  Year-end  pooling  is 
tentatively  scheduled  for  close  of 
business  August  14, 1995.  Year-end 
pooled  funds  will  be  placed  in  the 
National  Office  reserve  and  will  be 
made  available  administratively. 

8.  Availability  of  the  Allocation.  The 
Housing  Act  of  1949,  as  amended, 
provides  that  not  less  than  40  percent  of 
the  funds  be  made  available  for  very 
low-income  Section  502  loan 
applicants.  Funds  will  be  distributed  by 
quarters  as  follows:  40  percent  through 
the  first  quarter,  70  percent  through  the 
second  quarter,  90  percent  throu^  the 
third  quarter,  and  100  percent  in  the 
fourth  quarter  until  the  National  Office 
year-end  pooling  date. 

9.  Submlocation  by  the  State  Director. 
The  State  Director  must  suballocate  to 
each  District  Office  using  the 
methodology  and  formulas  required  by 
subpart  L  of  part  1940  of  this  chapter. 
The  District  Director  will  make  funds 
available  on  a  first-come-first-served 
basis  to  all  County  Offices  in  the 
district.  No  County  Office  will  have  its 
access  to  funds  restricted  without  the 
prior  written  approval  of  the 
Administrator. 

C.  Section  504  Housing  Repair  Loans 
and  Grants. 

1.  Amount  Available  for  Allocations. 
Section  504  Loans 

Total  Available  .  $29,498,000 

Less  General  Reserve  .  295,000 

Less  Designated  Targeted  Re¬ 
serve  . .  1,200,000 

Basic  Formula/Administrative 

Allocation  .  28,003,000 

Section  504  Grants 

Total  Available  . .  24,900,000 


Less  General  Reserve .  249,000 

Less  Designated  Targeted  Re¬ 
serve  .  1 ,000,000 

Basic  Formula/Administrative 
Allocation  .  23,651,000 


2.  Basic  Formula  Criteria,  Data 
Source,  and  Weight.  See  §  1940.566  (b) 
and  1940.567  (b)  of  subpart  L  of  part 
1940  of  this  chapter.  Data  derived  from 
the  1990  U.S.  Census  was  provided  to 
each  State  by  the  National  Office  on 
August  12, 1993,  (available  in  any  State 
Office).  This  data  must  be  used  if  funds 
are  suballocated  to  District  Offices. 

3.  Transition  Formula.  Not  applicable 
for  use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

4.  Base  Allocation.  Not  applicable  for 
use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

5.  Administrative  Allocation.  Due  to 
the  absence  of  Census  Data,  the  Western 
Pacific  Areas  received  an  administrative 
allocation. 

6.  Reserve. 

a.  State  Office  Reserve.  State  Directors 
must: 

(i)  Maintain  an  adequate  reserve  to 
fund  hardship  applications. 

(ii)  Develop  their  own  definition  of  a 
hardship  case.  Hardships  will  be 
determined  by  the  State  Director  on  a 
case-by-case  basis. 

(iii)  Maintain  records  on  how  Slate 
Office  reserves  were  utilized,  including 
a  justification  for  each  hardship  case 
disbursement.  Each  state  director  must 
establish  Management  controls  to  make 
certain  that  loans  and  grants  are 
processed  only  to  the  point  of  approval 
uifless  allocated  funds  are  available  or 
prior  approval  has  been  received  for 
sufficient  national  office  reserve  funds 
to  obligate  the  loans  or  grants. 

b.  National  Office  Reserves. 

(i)  General  Reserve.  The  total 

allocated  FY  95  funds  contain  only  1  - 
percent  for  the  general  reserve.  Use  of 
these  reserve  funds  will  be  limited  to 
providing  funds  to  States  for  extreme- 
hardship  cases. 

(A)  For  section  504  programs,  an* 
extreme  hardship  case  is  defined  as  an 
individual  case  with  a  significant 
priority  in  funding,  ahead  of  other 
requests,  due  to  severe  health  or  safety 
hazards,  and/or  physical  needs  of  the 
applicant  or  community,  the  priority 
may  be  related  to  sanitation  hazards,  or 
impending  climatic  hazards  which  are 
above  average  and  should  receive 
priority  for  fimds. 

(B)  Reserve  requests  should  be 
submitted  via  facsimile  (202-720-2232) 
by  State  Directors  to  the  National  Office, 
SFHPD,  on  a  case-by-case  basis.  FmHA 
Guide  Letter  1940-L-2  (available  in  any 
Agency  office)  must  be  used  to  submit 
all  hardship  requests  to  the  National 
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Office.  Requests  for  loan  funds  must 
have  complete  documentation  which 
includes  the  applicant’s  name,  case 
number,  amount  of  request,  and  extreme 
hardship  justification.  Based  upon  need 
and  projected  availability  of  unobligated 
funds,  the  Administrator  reserves  the 
right  to  permit  expanded  access  to  funds 
from  the  National  Office  without  notice 
in  the  Federal  Register. 

(C)  All  funds  allocated  to  states  are 
subject  to  the  availability  of  funds  at  the 
national  level. 

(ii)  Targeted  Reserve.  Of  the  FY  95 
Section  504  loan  and  grant 
appropriations.  $1.2  million  and  $1 
million  respectively  will  be  held  in  the 
National  Office’s  reserve  for  the  targeted 
counties.  These  funds  will  be  subject  to 
year-end  pooling  requirements.  Further 
directions  will  follow 

7.  Pooling  of  Funds.  Funds  will  be 
pooled  and  redistributed.  There  W'ill  be 
no  mid-year  pooling.  States  will  make  a 
decision  and  negotiate  with  the 
Administrator  by  May  15, 1995,  on 
returning  money  that  cannot  be  utilized, 
and  on  requesting  additional  funds  in 
that  fiscal  year.  Year-end  pooling  is 
tentatively  scheduled  for  close  of 
business  on  August  14, 1995.  Pooled 
funds  will  be  placed  in  the  National 
Office  reserve  and  will  be  made 
available  administratively. 

8.  Availability  of  the  Allocation. 
Funds  will  be  distributed  by  quarters  as 
follows:  40  percent  through  the  first 
quarter,  70  percent  through  the  second 
quarter,  90  percent  through  the  third 
quarter,  and  100  percent  in  the  fourth 
quarter  until  the  National  Office  year- 
end  pooling  date. 


D.  Section  525/509  HAPG. 

1.  Amount  Available  for  Allocations. 


Total  Available  (Cany-over 

Funds)  . $5,654,000 

Less  General  Reserve .  1,654,000 

Basic  Formula  Amount 
Section  502/504  Loans/ 

Grants  . 3,000,000 

Section  514/516,  515,  524, 
and  533  . 1,000,000 


2.  Basic  Formula  Criteria,  Data 
Source,  and  Weight.  For  Section  502/ 

504  loan/grant  programs,  each 
participating  State’s  funds  will  be  based 
on  its  number  of  eligible  counties/ 
colonies,  with  each  State  receiving  a  pro 
rata  share  of  the  total  funds  available. 
For  Section  514/516,  515,  524,  and  533 
programs,  $1  million  has  been  set  aside 
in  the  National  Office,  on  a  first-come- 
first-served  basis. 

3.  Transition  Formula.  Not  applicable 
for  use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

4.  Base  Allocation.  Not  applicable  for 
use  this  fiscal  year  by  the  National 
Office  or  by  State  Offices. 

5.  Administrative  Allocation.  Not 
applicable  for  use  this  fiscal  year  by  the 
National  Office  or  by  State  Offices. 

6.  General  Reserve.  Requests  for 
National  Office  reserve  funds  will  be 
considered  on  a  first-come-first-served 
basis  and  should  be  submitted  via 
facsimile  (202-720-2232)  by  the  State 
Director  to  the  National  Office,  SFHPD. 
FmHA  Guide  Letter  1940-L-2  (available 
in  any  Agency  office)  must  be  used. 

7.  Pooling  of  Funds.  Year-end  pooling 
is  tentatively  scheduled  for  close  of 
business  August  14, 1995.  Pooled  funds 


will  be  placed  in  the  National  Office 
reserve  and  will  be  made  available 
administratively. 

8.  Availability  of  the  Allocation. 

Funds  will  be  distributed  by  quarters  as 
follows;  40  percent  through  the  first 
quarter,  70  percent  through  the  second 
quarter,  90  percent  through  the  third 
quarter,  and  100  percent  in  the  fourth 
quarter  until  the  National  Office  year- 
end  pooling  date. 

III.  Exception  Authority 

The  Administrator,  or  his/her 
designee,  may,  in  individual  cases, 
make  an  exception  to  any  requirements 
of  this  Notice  which  are  not  inconsistent 
with  the  authorizing  statute,  if  he/she 
finds  that  application  of  such 
requirement  would  adversely  affect  the 
interest  of  the  Government  or  adversely 
affect  the  intent  of  the  authorizing 
statute  and/or  SFH  program  or  result  in 
an  undue  hardship  by  applying  the 
requirement.  The  Administrator,  or  his/ 
her  designee,  may  exercise  this 
authority  upon  the  request  of  the  State 
Director,  Assistant  Administrator  for 
Housing,  or  Director  of  the  SFHPD.  The 
request  must  be  supported  by 
information  that  demonstrates  the 
adverse  impact  or  effect  on  the  program. 
The  Administrator,  or  his/her  designee, 
also  reserves  the  right  to  change  pooling 
dates,  establish/change  minimum  and 
maximum  fund  usage  from  set  asides 
and/or  the  reserve,  or  restrict 
participation  in  set  asides  and/or 
reserves. 

The  following  spreadsheets  allocate 
FY  95  MFH  and  SFH  loan  and  grant 
funds  to  individual  States: 


Multi-Family  Housing  Section  533  HPG  Initial  Allocations— Fiscal  Year  1995 


State 

Base  alloca¬ 
tion 

Basic  formula 
factor 

Basic  formula 
amount 

Total  amount 

FY  95  initial 
allocation 

HM 

m 

MMHHMMHHHMH 

S1 00,000 

0.02957 

$428,765 

$528,765 

$528,770 

MMH 

MjMMMMH 

MMjj 

100,000 

.00587 

85,115 

185,115 

185,120 

Arizona  . 

MjM||||!ll!llfl 

MM 

100,000 

.01780 

258,100 

358,100 

358,100 

Arkansas . 

Iimj|l||)|{|)!lll 

NMI 

.02310 

334,950 

434,950 

434.950 

California  . 

MMMMMMi 

MM 

.04653 

674,685 

774,685 

774,690 

Colorado . 

.00840 

221,800 

221,800 

Connecticut . 

100,000 

65,685 

165.690 

Delaware  . 

100,000 

27,550 

127,550 

127,550 

Rorida  . 

HHIilllil 

100,000 

.02890 

519,050 

519,050 

HH  1 

MMMMMII 

IH 1 

. . 

100,000 

.03867 

560.715 

660,715 

660,720 

1 

Mm  1 

umim  iifl!  It 

M 1 

. 

100,000 

.00617 

89.465 

189,465 

189,470 

MM  1 

MMM  MMI 1 

M 1 

.00743 

107,735 

MM  1 

MMMMMII 

M 1 

.02250 

426,250 

426,250 

Indiana . 

.02157 

312,765 

412,765 

412,770 

Iowa . 

100,000 

.01340 

294.300 

294,300 

Kansas  . 

■■■■■■I 

. 

100,000 

.01130 

163,850 

263.850 

263.850 

Kerrtucky . 

. . 

■■■ 

100,000 

.03483 

605,035 

605,040 

Louisiana  . 

immiiii)i!i!ii 

Mum 

100,000 

.03170 

559,650 

559,650 

Maine . 

MMIMMMM 

NM 

■  100,000 

132,385 

232,385 

232.390 

Maryland . 

100,000 

227,600 

227,600 

Massachusetts  ... 

. 

100,000 

114,985 

214,985 

214,990 

Michigan  . 

100,000 

.02977 

431,665 

531,665 

531,670 

Minnesota . 

.01673 

242,585 

342.585 

342.590 
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Multi-Family  Housing  Section  533  HPG  Initial  Allocations— Fiscal  Year  1995— Continued 


Mississippi  . 

Missouri  . . 

Montana . 

Nebraska  . 

Nevada  . 

New  Hampshire 

New  Jersey . 

New  Mexico . 

New  York . 

North  Carolina  .. 
North  Dakota  .... 

Ohio . 

Oklahoma  . 

Oregon . 

Pennsylvania  .... 

Puerto  Rico . 

Rhode  Island  .... 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  . 

Texas  . 

Utah . 

Vermont . . 

Virginia . . 

Virgin  Islands  ... 

Washington . 

W.  Pacific  Terr. 
West  Virginia  ... 

Wisconsin  . 

Wyoming . 


Base  alloca¬ 
tion 


State  totals . 

N.O.  reserves  ... 
Total  allocation  . 
Base  allocation 


Basic  formula 
amount 


FY  95  initial 
allocation 


100,000 

.03180 

461,100 

561,100 

561,100 

100,000 

.02460 

.  356,700 

456,700 

456,700 

100,000 

.00620 

89,900 

189,900 

189,900 

100,000 

.00713 

103,385 

203,385 

203,390 

100,000 

.00263 

38,135 

138,135 

138,140 

100,000 

.00503 

72,935 

172,935 

172,940 

100,000 

.00657 

95,265 

195,265 

195,270 

100,000 

•  .01437 

208,365 

308,365 

308,370 

100,000 

.02753 

399,185 

499,185 

499,190 

100,000 

.04497 

652,065 

752,065 

752,070 

100,000 

.00413 

59,885 

159,885 

159,890 

100,000 

.03450 

500,250 

600,250 

600,250 

100,000 

.01917 

277,965 

377,965 

377,970 

100,000 

.01423 

206,335 

306,335 

306,340 

100,000 

.03687 

534,615 

634,615 

634,620 

100,000 

.04923 

713,835 

813,835 

813,840 

100,000 

.00105 

15,225 

115,225 

115,230 

100,000 

.02690 

390,050 

490,050 

490,050 

100,000 

.00597 

86,565 

186,565 

186,570 

100,000 

.02973 

431,085 

531,085 

531,090 

100,000 

.07639 

1,107,633 

1,207,633 

1,207,630 

100,000 

.00430 

62,350 

162,350 

162,350 

100,000 

.00403 

58,435 

158,435 

158,440 

100,000 

.02660 

385,700 

485,700 

485,700 

100,000 

.00273 

39,585 

139,585 

139,590 

100,000 

.01743 

252,735 

352,735 

352,740 

100,000 

.00820 

118,900 

218,900 

218,900 

100,000 

.01937 

280,865 

380,865 

380,870 

100,000 

.01873 

271,585 

371,585 

371,590 

100,000 

.00307 

44,515 

144,515 

144,520 

5,300,000 

14,500,000 

19,800,000 

2^00,000 

22,000,000 

22,000,000 

100,000 

Rural  Housing  and  Community  Development  Service,  Fiscal  Year  1995  Allocation  in  Thousands,  Section  502 

Guaranteed  Loans  (Nonsubsidized) 


States 

State  basic 
formula  fac¬ 
tor 

State  basic 
formula/ad¬ 
ministrative 
allocation 

Total  FY 
1995  alloca¬ 
tion 

Alabama  . 

.  0.0253847 

26,331 

26,331 

Alaska . . 

. 0061561 

6,386 

6,386 

Arizona . 

. . . 0155290 

16,108 

16,108 

Arkansas  . 

. 0213661 

22,163 

22,163 

California  . 

.  .0524861 

54,443 

54,443 

Colorado . 

. 0100701 

10,446 

10,446 

Delaware . 

. .'. . 0024043 

2,494 

2,494 

Maryland . 

. 0104750 

10,886 

10,886 

Florida  . 

. 0308357 

31,986 

31,986 

Georgia . 

. 0385293 

39,966 

39,966 

Hawaii . 

. 0083323 

8,643 

8,643 

W.  Pacific  Areas* . 

.  N/A 

1,000 

1,000 

Idaho  . 

. 0077774 

8,067 

8,06? 

Illinois  . 

. 0256395 

26,596 

26,596 

Indiana . 

. 0236023 

24,482 

24,482 

Iowa . 

. 0151422 

15,707 

15,707 

Kansas  . 

. 0123032 

12,762 

12,762 

Kentucky . 

. 0286790 

29,748 

29,748 

Louisiana . 

. . . 0256223 

26,578 

26,578 

Maine . 

. . . 0113916 

11,816 

11,816 

Massachusetts  . 

. 0117468 

12,185 

12,185 

Connecticut . 

. 0065708 

6,816 

6,816 

Rhode  Island  . 

. 0017216 

1,786 

1,786 

Michigan . 

. 0337181 

34,976 

34,976 

Minnesota . . . 

. 0184738 

19,163 

19,163 

Mississippi . 

. . . 0259670 

26,935 

26,935 

Missouri . 

. 0253687 

26,315 

26,315 
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Rural  Hous<ng  and  Community  Development  Service,  Fiscal  Year  1 995  Allocation  in  Thousands,  Section  502 

Guaranteed  Loans  (Nonsubsidized) — Continued 


States 


Montana  . . 

Nebraska . 

Nevcida . . 

New  Jersey  . . . 

New  Mexico _ _ 

New  York . . 

North  Carolina . 

North  Dakota . . 

Ohio . . 

Oklahoma . . 

Ore^n  . . 

Pennsylvania . . 

Puerto  Rico  _ 

South  Carolina  _ 

South  Dakota  . . 

Tennessee . — 

Texas  . . . 

Utah . . . 

Verrrxmt . . 

New  Hampshire 

Virgin  Islands . 

Virginia  . . 

Washington  . . 

West  Virginia . . 

Wisconsin . . 

Wyoming  . . 


State  totals  . 

General  reserve . . 

Designated  reserves 
Total . 


State  basic 
formula  fac¬ 
tor 

State  basic 
formula/ad¬ 
ministrative 
allocation 

Total  FY 
1995  alloca¬ 
tion 

.0067138 

6,964 

6.964 

.0083216 

8.632 

8,632 

.0029735 

3,084 

3,084 

.0091825 

9,525 

9,525 

.0117200 

12,157 

12,157 

.0369739 

38,353 

[  38,353 

.0471742 

48,933 

48.933 

.0040847 

4,237 

4,237 

.0378081 

39,218 

39.218 

.0175713 

18,227 

18,227 

.0166212 

17,241 

tL241 

.0438367 

45,472 

45.472 

.0250931 

26,029 

26,029 

.0249510 

25,881 

25,881 

.0065435 

6,787 

6,787 

.0276859 

28,718 

28,718 

.0665018 

68,982 

68,982 

.0039861 

4.135 

4.135 

.0057475 

5,962 

5,962 

.0075234 

7,804 

7,804 

.0027236 

2,825 

2,825 

.0278404 

28,879 

28.879 

.0200905 

20,840 

20,840 

.0172518 

17,895 

17,895 

.0222867 

23,110 

23,110 

.0035006 

3,631 

3,631 

1.0000000 

1,038,293 

hmmHHmI 

IBMMMMi 

1,048,781 

•Denotes  Administrative  Allocation. 

Rural  Housing  and  Community  Development  Service,  Fiscal  Year  1995  Allocation  in  Thousands,  Section  502 

Direct  Rural  Housing  Loans 


States 

State  basic 
formula  fac¬ 
tor 

State  basic 
formula/ad¬ 
ministrative 
allocation 

Total  FY 
1995  alloca¬ 
tion 

Alabama . - . 

0.0267275 

21,801 

21,801 

Alaska . . . . . . . 

.0055160 

4,499 

4,499 

Arizona  . . . 

.0145422 

11,862 

11,862 

Arkansas  . — . 

.0208104 

16,974 

16,974 

California  . . . . . 

.0454819 

37,098 

37,098 

Colorado . . . . . . 

.0091766 

7,485 

7,845 

Delaware . . . 

.0024571 

2,004 

2,004 

Maryland  . . ; . 

.0115334 

9,408 

9,408 

Florida  . . . 

.0312406 

25,482 

25,482 

Georgia . . . 

.0374586 

30,554 

30,554 

hiawaii . . . - . .' . 

.0067195 

5.481 

5.481 

W,  Pacific  Areas  * . 

N/A 

3,318 

3.318 

Idaho  . . . . . 

.0076722 

6.258 

6258 

Illinois . . . . . 

.0266774 

21,760 

21,760 

Incfiaru . . . . . 

.0270785 

22,087 

22,087 

Iowa  . . . . . . 

.0163474 

13,334 

13,334 

Kansas  . . . 

0127369 

10,389 

10,389 

Kentucky . . . . . 

.0288838 

23,560 

23,560 

Louisiana . . . .’ . . . 

.0246715 

20,124 

20,124 

Maine . . . . . . . . . 

.0108314 

8,835 

8.835 

Massachusetts  . . . . . . . . . . 

.0109818 

8,958 

8,9.58 

Connecticut . . . . 

.0066693 

5,440 

5.440 

Rhode  Island  . . . . . . . 

.0015545 

1,268 

1.268 

Michigan . . . . . . . . . 

.0353525 

28,836 

28,836 

Minnesota . . . — . . . 

.0199077 

16,238 

16238 

.0250226 

20,410 

20,410 

. .  . . . . . . . . . 

Missouri  . . . . . . . 

.0252733 

20,615 

20,615 
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Rural  Housing  and  Community  Development  Service,  Fiscal  Year  1995  Allocation  in  Thousands,  Section  502 

Direct  Rural  Housing  Loans— Continued 


Montana  . 

Nebraska . 

Nevada  . 

New  Jersey  . 

New  Mexico . 

New  York . 

North  Carolina . 

North  Dakota . 

Ohio . 

Oklahoma . 

Oregon  . : . 

Pennsylvania . 

Puerto  Rico  . 

South  Carolina  . 

South  Dakota  . 

Tennessee  . 

Texas  . 

Utah . 

Vermont . 

New  Hampshire . 

Virgin  Islands . 

Virginia  . 

Washington  . 

West  Virginia . 

Wisconsin . 

Wyoming  . 

State  totals  . 

General  reserve . 

Designated  reserves 
Total . 


State  basic 
formula  fac¬ 
tor 

State  basic 
formula/ad¬ 
ministrative 
allocation 

Total  FY 
1995  alloca¬ 
tion 

.0063685 

5,195 

5,195 

.0086752 

7,076 

7,076 

.0028583 

2,331 

2,331 

.0097784 

7,976 

7,976 

.0110320 

8,998 

8,998 

.0359041 

29,286 

29,286 

.0484405 

39,512 

39,512 

.0045131 

3,681 

3,681 

.0390131 

31,822 

31,822 

.0174005 

14,193 

14,193 

.0154949 

12,369 

12,639 

.0467857 

38,162 

38,162 

.0239695 

19,551 

19,551 

.0258249 

21,065 

21,065 

.0062682 

5,113 

5,113 

.0291846 

23,805 

23,805 

.0660415 

53,867 

53,867 

.0040618 

3,313 

3,313 

.0052653 

4,295 

4,295 

.0072711 

5,931 

5,931 

.0020058 

1,636 

1,636 

.0289841 

23,642 

23,642 

.0187042 

15,257 

15,257 

.0175008 

14,275 

14,275 

.0237188 

19,347 

19,347 

.0036105 

2,945 

2,945 

1.0000000 

818,991 

818.991 
29,000 
86,000 

933.991 

*  Denotes  Administrative  Allocation. 


Rural  Housing  and  Community  Development  Service,  Fiscal  Year  1995  Allocation  in  Thousands,  Section  502 

Direct  Rural  Housing  Loans 


Alabama  . 

Alaska . 

Arizona  . 

Arkansas  . 

California  . 

Colorado . 

Delaware . 

Maryland . 

Florida  . 

Georgia . 

Hawaii . 

W.  Pacific  Areas 

Idaho  . 

Illinois  . . 

Indiana . . 

Iowa . 

Kansas  . 

Kentucky . 

Louisiana . 

Maine . 

Massachusetts  . 

Connecticut . 

Rhode  Island  .... 

Michigan . 

Minnesota . 

Mississippi . 

Missouri . 


Total  FY 
1995  alloca¬ 
tion 

Very  low-in- 
come  alloca¬ 
tion  40  per¬ 
cent 

Low-income 
allocation  60 
percent 

21,801 

8,721 

13,080 

4,499 

1,800 

2,699 

11,862 

4,745 

7,117 

16,974 

6,790 

10,184 

37,098 

14,840 

22,258 

7,485 

2,994 

4,491 

2,004 

802 

1,202 

9,408 

3,764 

5,644 

25,482 

10,193 

15,289 

30,554 

12,222 

18.332 

5,481 

2,193 

3,288 

3,318 

1,328 

1,990 

6,258 

2,504 

3,754 

21,760 

8,704 

13,056 

22,087 

8,835 

13,252 

13,334 

5,334 

8,000 

10,389 

4,156 

6,233 

23,560 

9,424 

14,136 

20,124 

8,050 

12,074 

8,835 

3,534 

5,301 

8,958 

3,584 

5,374 

5,440 

2,176 

3,264 

1,268 

508 

760 

28,836 

11,535 

17,301 

16,238 

6,496 

9,742 

20,410 

8,164 

12,246 

20,615 

8246 

12,369 
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Rural  Housing  and  Community  Development  Service,  Fiscal  Year  1995  Allocation  in  Thousands,  Section  502 

Direct  Rural  Housing  Loans— Continued 


States 


Montana  . 

Nebraska . 

Nevada  . 

New  Jersey  . 

New  Mexico . 

New  York . 

North  Carolina . 

North  Dakota . . 

Ohio . 

Oklahoma . 

Oregon  . 

Pennsylvania . 

Puerto  Rico  . 

South  Carolina  . 

South  Dakota  . 

Tennessee . . 

Texas  . 

Utah . 

Vermont . 

New  Hampshire . 

Virgin  Islands . 

Virginia  . 

Washington  . 

West  Virginia . 

Wisconsin . 

Wyoming  . 

State  Totals . 

General  Reserve . 

Designated  Resenres 
Total . , . 


Total  FY 
1995  alloca¬ 
tion 


5,195 

7,076 

2,331 

7,976 

8,998 

29.286 

39,512 

3,681 

31,822 

14,193 

12,639 

38.162 

19,551 

21,065 

5,113 

23,805 

53,867 

3.313 

4,295 

5,931 

1,636 

23,642 

15,257 

14,275 

19,347 

2,945 


818.991 
29,000 
86,000 

933.991 


Very  low-in- 
come  alloca¬ 
tion  40  per¬ 
cent 


2,078 

2,831 

933 

3,191 

3,600 

11,715 

15,805 

1,473 

12,729 

5,678 

5,056 

15,265 

7,821 

8,426 

2,046 

9,522 

21,526 

1,326 

1,718 

2,373 

655 

9,457 

6,103 

5,710 

7,739 

1,178 


327.596 
11,600 
34,400 

373.596 


Low-irxx)me 
allocation  60 
percent 


3,117 

4,245 

1.398 
4,785 

5.398 
17,571 
23,707 

2,208 
19,093 
8,515 
7,583 
22,897  ' 
11,730 
12,639 
3,067 
14,283 
32,341 
1,987 
2,577 
3,558 
981 
14,185 
9,154 
8,565 
11,608 
1,767 


491.395 
17,400 
51,600 

560.395 


Rural  Housing  and  Community  Development  Service,  Fiscal  Year  1995  Allocation  in  Thousands,  Section  504 

Rural  Housing  Loans 


States 

State  basic 
formula  fac¬ 
tor 

State  basic 
formula/ad¬ 
ministrative 
allocation 

Total  FY 
1995  alloca¬ 
tion 

Alabama . 

.0291457 

755 

755 

.0080402 

208 

208 

Arizona . . . 

.0201005 

521 

521 

Arkansas  . .-. . 

.0226131 

586 

586 

California  . 

.0532663 

1,380 

1,380 

Colorado . ; . 

.0085427 

221 

221 

Delaware  . . . 

.0020101 

52 

52 

Maryland . 

.0095477 

247 

247 

.0296482 

768 

768 

Georgia . . . 

.0396985 

1,028 

1,028 

Hawaii . 

.0100503 

260 

260 

W  Pacific  Areas* . 

N/A 

2,100 

2,100 

Idaho  . 

.0075377 

195 

195 

Illinois  . - . 

.0226131 

586 

586 

Indiana . 

.0221106 

573 

573 

Iowa . 

.0130653 

338 

338 

Kansas  . . 

.0115578 

299 

299 

Kentucky . 

.0321608 

833 

833 

Louisiana . . 

.0296482 

768 

768 

Maine . 

.0100503 

260 

260 

Massachusetts  . .• . 

.0080402 

208 

208 

Connecticut . 

.0040201 

104 

104 

Rhode  Islarxf  . 

.001050 

26 

26 

Michigan . 

.0291457 

755 

755 

Minnesota . . . . . 

.0175879 

456 

456 

Mississippi . 

.0301508 

781 

781 

Missouri . 

.0241206 

625 

625 

Montana  . 

.0060302 

156 

156 
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Rural  Housjng  and  Community  Development  Service,  Fiscal  Year  1995  Allocation  in  Thousands,  Section  504 

Rural  Housing  Loans— Continued 


States 

1 

State  basic 
formula  fac¬ 
tor 

State  basic 
formula/ad¬ 
ministrative 
allocation 

Total  FY 
1995  alloca¬ 
tion 

.0070352 

182 

18? 

.003015t 

78 

78 

.0070352 

182 

182 

New  Mexico . . , . 

.0150754 

390 

390 

13286432 

742 

742' 

.0477387 

1,237 

1,237 

North  Dakota  . . . . . 

.0040201 

104 

104 

.0331658 

859 

859 

.0175879 

456 

456 

.0150754 

390 

390 

Permsylvania .  - . — . .  . — _ _ 

.0371859 

963 

963 

.0341709 

885 

885 

Qnti^h  Parnlinia 

.0281407 

729 

729 

South  Dakota  . . . , . - . . . 

.0060302 

156 

T56 

Tennessee . .  . . 

.0296482 

768 

768 

.0783920 

2,033 

2,033 

Utah  . . . . . . 

.00-40201 

104 

104 

.0045226 

117 

tl7 

New  Hampshire . . . —  _  .  . 

.0055276 

143 

143 

Virgin  Islands . . . . . . . 

.0030151 

78 

78 

Virginia  . — . -  . .  .......  „  _ 

.0296482 

768 

788 

Washington  . . . . . .  . . . . . 

.0185930 

482 

482 

West  Virginia . . . . - . . . . . - . - 

.0180905 

469 

469 

.0195980 

508 

.  508 

VA/ynming 

.0035176 

91 

91 

State  totals  . . .  . . . . . 

1.0000000 

28,003 

28,003 

General  Reserve  . . . . . . . . . _ _ _ 

295 

Designated  Reserves . . . . . - . . 

i-  .1,200 

29,498 

*  Denotes  Aaministrative  Allocation. 


Rural  Housing  and  Community  Development  Service,  Fiscal  Year  1995  Allocation  in  Thousands,  Section  504 
-  '  Rural  Housing  Grants 


States 

State  basic 
formula  fac¬ 
tor 

State  basic 
formula/ad¬ 
ministrative 
allocation 

Total  FY 
1995  alloca¬ 
tion 

Alabama  . . . . . . . . . 

0.0281124 

647 

647 

.0056894 

131 

131 

Ah7An9 

.0170683 

393 

393 

Arkansas  . . . .  . . . . . . 

.0224230 

516 

5T6 

.0481928 

1,109 

l.l'O^ 

Cninrarin  .  , . 

.0083668 

193 

193 

.0023427 

54 

54 

.0100402 

231 

231 

PInrirla 

.0341365 

786 

786 

.0368139 

847 

847 

Hawaii . . .  . 

.0076975 

177 

177 

W.  Pacific  Areas*  . 

N/A 

640 

640 

.0073628 

169 

169 

Illirv>i< 

.0264391 

608 

608 

.0244311 

562 

562 

inwa 

.0163989 

377 

377 

Kansas  . . . . . . . . . . . . . 

.0133869 

2i08 

308 

.0297858 

685 

685 

1  rtiiisiana  . . .  .  . 

1  .0261044 

601 

601 

Maine . 

.0103748 

239 

239 

Massanhiisetts  . . . 

0097056 

223 

223 

Connecticut  . 

0053548 

123 

123 

Rhode  Island . . .  . 

0013387 

31 

31 

Michigan  . . .  . ^  . . 

■  0317938 

732 

732 

.0197466 

454 

454 

Mississippi  . . . .  . . . . 

.0271084 

624 

624 

.0257697 

593 

593 

Montana  . . . .  . 

.0060241 

139 

139 
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Rural  Housing  and  Community  Development  Service,  Fiscal  Year  1995  Allocation  in  Thousands,  Section  504 

Rural  housing  Grants— Continued 


Nebraska . 

Nevada  . 

New  Jersey  . 

New  Mexico . 

New  York . 

North  Carolina  . . 

North  Dakota . 

Ohio . 

Oklahoma . 

Oregon  . 

Pennsylvania . 

Puerto  Rico  . 

South  Carolina  . 

South  Dakota  . 

Tennessee  . 

Texas  . 

Utah . 

Vermont . 

New  Hampshire . 

Virgin  Islands . 

Virginia  . 

Washington  . 

West  Virginia . 

Wisconsin . . 

Wyoming  . 

State  totals  . 

General  reserve . 

Designated  reserves 

Total . 


State  basic 
formula  fac¬ 
tor 

State  basic 
formula/ad¬ 
ministrative 
allocation 

Total  FY 
1995  alloca¬ 
tion 

.0087015 

200 

200 

.0026774 

62 

62 

.0083668 

•  193 

193 

.0123829 

285 

285 

.0324632 

747 

747 

.0471888 

1,086 

1,086 

.0046854 

108 

108 

.0361446 

832 

832 

.0184070 

424 

424 

.0157296 

362 

362 

.0438420 

1,009 

1,C09 

.0264391 

608 

608 

.0261044 

601 

601 

.0063588 

146 

146 

.0294511 

678 

678 

.0716198 

1,644 

1,644 

.0036814 

85 

85 

.0046854 

108 

108 

.0060241 

139 

139 

.0023427 

54 

54 

.0284471 

655 

655 

.0184070 

424 

424 

.0180723 

416 

416 

.0224230 

516 

516 

.0033467 

77 

77 

1.0000000 

23,651 

23,651 

249 

1,000 

24,900 

’Denotes  Administrative  Allocation. 


Rural  Housing  and  Community  Development  Service,  Fiscal  Year  1995  Allocation,  Section  525/509  Housing 

Application,  Packaging  Grant  Funds 


States 

Number  of 
counties 
eligible 

State  basic 
formula 
factor 

State 

allocation 

Number  of 
packaging 
grants  per 
allocation 

Alabama  . 

13 

0.0431894 

130,000 

260 

Alaska . 

5 

.0166113 

50,000 

100 

Arizona  . 

8 

.0265781 

80,000 

160 

Arkansas  . 

5 

.0166113 

50,000 

100 

California  . 

3 

.0099668 

30,000 

60 

Colorado . . . . . 

1 

.0033223 

10,000 

20 

Florida . 

2 

.0066445 

20,000 

40 

Georgia . . . 

22 

.0730897 

219,000 

438 

Idaho  . 

1 

.0033223 

10,000 

20 

Kentucky . . . 

25 

.0830565 

249,000 

498 

Louisiana . 

10 

.0332226 

100,000 

200 

Mississippi  . . . 

27 

.0897010 

269,000 

538 

Montana . . . 

2 

.0066445 

20,000 

40 

New  Mexico . 

11 

.0365449 

110,000 

220 

North  Carolina . 

4 

.0132890 

40,000 

80 

North  Dakota . 

3 

.0099668 

30.000 

60 

Ohio . 

1 

.0033223 

20 

South  Carolina . 

6 

.0199336 

120 

South  Dakota . 

9 

.0299003 

180 

Tennessee  . 

2 

.0066445 

20,000 

40 

Texas  . 

45 

1495017 

446,000 

892 

Utah . 

1 

.0033223 

10,000 

20 

Virginia . 

4 

.0132890 

40,000 

80 

Washington . . . 

2 

.0066445 

20,000 

40 

West  Virginia . . . 

4 

.0132890 

40,000 

80 

Wisconsin . 

1 

.0033223 

10,000 

20 

Puerto  Rico . 

77 

.2558140 

767,000 

1,534 

Virgin  Islands . . . 

2 

.0066445 

20,000 

40 

\ 
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Rural  Housing  and  Community  Development  Service,  Fiscal  Year  1995  Allocation,  Section  525f509  Housing 

Application.  Packaging  Grant  Funds— Continued 


States 

Number  of 
counties 
eligible 

State  basic 
formula 
factor 

State 

allocation 

Number  of 
packaging 
grants  per 
allocation 

5 

.0166113 

50,006 

TOO 

Tntfll  oniinties  .  . , . . 

361 

1.0000000 

3,000,000 

2,654,000 

5,654,000 

6,000_ 

Total  reserve .  ,, . - . 

National  total .  .  . . - . - . - 

$1  JDOO.OOO  lor  section  514/516,  515,  524  and  533  to  be  held  in  national  office,  available  on  a  first-come-first-served  basis. 
Additional  reserve  of  $1 ,654,000  is  available  for  all  programs. 


Dated-  December  28, 1994. 

Michael  V.  Duna, 

Acting  Under  Secretar\'  for  Rural  Ecoaomu: 
and  Community  Development. 

(FR  Doc.  95-936  Faed  1-13-95; 8:45  anij 
BiUlNG  CODE  3410-a7-M 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  22-94] 

Proposed  Foreign-Trade  Zone — Palm 
Beach  County,  FL;  Amendment  of 
Application 

Notice  is  hereby  given  that  the 
application  of  the  Palm  Beadi  County 
Department  of  Airports,  on  behalf  of  the 
Board  of  Commissioners  of  the  County 
of  Palm  Beach,  Florida,  requesting 
authority  to  establish  a  general-purpose 
formgn-trade  zone  at  sites  in  Palm  Beach 
County,  within  the  West  Palm  Beach 
Customs  port  of  entry,  has  been 
amended  to  include  an  additional  site  in 
Palm  Beach  County. 

The  additional  proposed  site  is 
located  at  1440  W.  Indiantown  Road  in 
Jupiter,  Florida,  The  site  is  a  warehouse/ 
distribution  facility  (155,000  sq.  ft.) 
owned  by  Philipis  Electronics,  North 
American,  Inc.  (Philips).  Philips  will 
provide  general-jmrpose  zone  services 
to  the  public  as  well  as  use  zone 
procedures  for  company  warehousing 
activity. 

The  application  remains  otherwise 
unchanged. 

The  comment  period  is  reopened 
until  March  3, 1995. 

Dated:  January  9, 1995. 

John  ).  Da  Ponte,  )r.. 

Executive  Secretary. 

IFR  Doc.  95-1079  Filed  1-13-95;  8:45  am) 
BILUNG  CODE  3510-4ft-P 


international  Trade  Administration  < 

[A-670-8071 

Ceiling  Fans  From  the  People’s 
Republic  of  China;  Termination  of 
Antidumpili^  Duty  Administrative 
Review,  Initiation  and  Preliminary 
Results  of  Changed  Circumstances 
Antidumping  Dt^  Administrative 
Review,  and  Intent  To  Revoke  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review,  initiation  and  preliminary 
results  of  changed  circumstances 
antidumping  duty  administrative 
review,  and  intent  to  revoke  order. 

SUMIIARY:  On  February  23, 1993,  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  ceiling  fans  from  the  People’s 
Republic  of  China  (PRC)  covering  the 
period  June  5, 1991,  through  November 
30, 1992.  We  are  now  terminating  that 
review.  Furthermore,  based  on  the  fact 
that  this  order  is  no  longer  of  interest  to 
domestic  parties,  we  intend  to  revoke 
this  order. 

EFFECTIVE  DATE:  January  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Chu  or  Michael  Rill.  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  9, 1991,  the  Department 
published  in  the  Federal  Register  (56 
FR  64249)  an  antidumping  duty  order 
on  ceiling  fans  from  the  PRC  On 
December  31, 1992,  Lasko  Metal 
Products,  Inc.  (Lasko),  the  petitioHer  in 
this  proceeding,  requested  that  the 


Department  conduct  an  administrative 
review  covering  the  period  June  5, 1991, 
through  November  30, 1992  (the  first 
review).  On  February  23, 1993,  we 
published  in  the  Federal  Register  (58 
FR  11027)  a  notice  of  initiation  of  that 
review.  On  September  27, 1994,  Lasko 
submitted  a  request  for  a  changed 
circumstances  administrative  review 
and  revocation  of  the  order  on  the  basis 
that  the  order  no  longer  is  of  interest  to 
the  petitioner.  On  October  14, 1994, 
Lasko  reaffirmed  its  September  27, 

1994,  request  for  the  revocation  of  the 
antidumping  duty  order,  and  recptested 
that  it  be  allowed  to  withdraw  its 
request  for  the  administrative  review  of 
the  order  covering  the  period  Jime  5, 
1991  through  Novembw  30, 1992,  and 
that  the  review  be  terminated. 

The  Department’s  regulations  at  19 
CFR  353.22(a)(5)  (1994)  states  that  “the 
Secretary  may  permit  a  party  that 
requests  a  review  under  paragraph  (a)  of 
this  section  to  withdraw  the  request  no 
later  than  90  days  after  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review.  The  Secretary  may 
extend  this  time  limit  if  the  Secretary 
decides  that  it  is  reasonable  to  do  so.” 
Because  no  significant  work  has  yet 
been  done  in  this  review  and  the 
petitioner  is  no  longer  interested  in  the 
order,  we  have  determined  that  it  is 
reasonable  to  extend  the  90-day  time 
limit  and  to  allow  Lasko  to  withdraw  its 
request  for  review.  See  Steel  Wire  Rope 
From  Japan;  Partial  Termination  of 
Antidumping  Duty  Administrative 
Reviews,  56  FR  41118  (August  19, 1991). 
Furthermore,  we  note  that  no  interested 
party  objected  to  terminatifm  of  the 
review.  Accordingly,  the  Department  is 
terminating  the  first  review. 

Scope  of  Review 

Ceiling  fans  are  electric  fans  that 
direct  a  downward  and/or  upward  flow 
of  air  using  a  fan  blade/motor  unit. 
Ceiling  fans  incorporate  a  self-cocttained 
electric  motor  pf  an  output  not 
exceeding  125  watts.  Ogling  fans  are 
designed  for  permanent  or  semi- 
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permanent  installation.  Industrial 
ceiling  fans  are  defined  as  ceiling  fans 
that  meet  six  or  mortf  of  the  following 
criteria  in  any  combination:  a  maximum 
speed  of  greater  than  280  revolutions 
per  minute  (RPMs);  a  minimum  air 
delivery  capacity  of  8000  cubic  feet  per 
minute  (CFM);  no  reversible  motor 
switch;  controlled  by  wall-mounted 
electronic  switch;  no  built-in  motor 
controls;  no  decorative  features;_not 
light  adaptable;  fan  blades  greater  than 
52  inches  in  diameter;  metal  fan  blades; 
dovmrod  mounting  only — no  hugger 
mounting  capability;  three  fan  blades; 
fan  blades  mounted  on  top  of  motor 
housing;  single-speed  motor. 

The  Harmcmized  Tariff  Schedule 
(HTS)  subheading  under  which  ceilii^ 
fans  are  classifiable  is  8414.51^)030. 
Although  the  HTS  subheadings  are 
provide  for  cmivenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  proceedings  is 
dispositive. 

This  changed  circumstance 
administrative  review  covers  all 
manufacturers/exporters  of  ceiling  fans 
from  the  PRC. 

Initiation  and  Preliminary  Hesults  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and  Intent 
To  Revoke  Order 

Pursuant  to  section  751tc)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  the 
E)epartment  may  revoke  an  antidumping 
duty  order  if  the  Department 
determines,  based  on  a  review  under 
section  751(b)(1)  of  the  Act,  that 
changed  circiunstances  exist  sufficient 
to  warrant  revocation.  Section  751(b)(1) 
of  the  Act  requires  a  changed 
circiunstances  administrative  review  to 
be  conducted  upon  receipt  of  a  request 
containing  sufficient  information 
concerning  changed  circumstances. 

The  Department’s  regulations  at  19 
CFR  353.25(d)(2)  permits  the 
Department  to  conduct  an 
administrative  review  under  section 
353.22(f)  based  upcm  an  affirmative 
statement  of  no  interest  from  the 
petitioner  in  the  proceeding.  Section- 
353.25(d)(l)(i)  further  provides  that,  if 
the  Department  determines  that  the 
order  under  review  is  no  longer  of 
interest  to  domestic  interested  parties, 
the  Department  may  revoke  the 
antidumping  duty  order.  In  addition,  in 
the  event  the  Department  concludes  that 
expedited  action  is  warranted,  section 
353.22(0(4)  of  the  regulations  permits 
the  Department  to  combine  the  notices 
of  initiation  and  preliminary  results. 

Therefore,  in  accordance  with 
sections  751  (b)(1)  and  (c)  of  the  Act  and 
19  CFR  353.25(d)  and  353.22(0,  based 
on  an  affirmative  statement  of  no 


interest  in  the  proceeding  by  Lasko,  the 
Department  is  initiating  this  changed  , 
circumstances  administrative  review. 
Further,  based  on  the  representation 
made  by  Lasko  that  other  U.S.  producers 
and  potential  producers  of  this 
merchandise  ^ve  no  interest  in  the 
order,  we  have  determined  that 
expedited  action  is  warranted,  and  we 
have  preliminarily  detennined  that  the 
order  no  longer  is  of  interest  to  domestic 
interested  parties.  Because  the 
Department  concludes  that  expedited 
action  is  warranted,  the  Department  is 
combining  these  notices  of  initiation 
and  preliminary  results.  The 
Department  determines  that  there  is  a 
reasonable  basis  to  believe  that  the 
requirement  for  revocation  based  on  the 
changed  circumstance  that  the  order  no 
longer  is  of  interest  to  domestic 
interested  parties  has  been  met. 
Therefore,  we  are  hereby  notifying  the 
public  of  our  intent  to  revoke  the 
antidumping  duty  order  on  ceiling  fans 
from  the  PRC. 

In  the  event  that  this  revocation  is 
made  final,  the  effective  date  of 
revocation  will  be  June  5, 1991,  which 
is  the  first  day  that  liquidation  of  entries 
was  suspended.  No  administrative 
review  has  been  completed  nor  have 
automatic  assessment  instructions  been 
issued  for  any  companies. 

If  final  revocation  occurs,  we  intend 
to  instruct  the  U.S.  Customs  Service  to 
liquidate  without  regard  to  antidumping 
duties  and  to  refund  any  estimated 
antidumping  duties  collected  for  all 
unliquidated  entries  of  subject 
merchandise  made  on  or  after  the  above 
effective  date  of  revocation,  in 
accordance  with  19  CFR  353.25(d)(5). 
We  will  also  instruct  Customs  to  refund 
with  interest  estimated  antidumping 
duties  collected  for  entries  made  on  or 
after  December  9, 1991,  in  accordance 
with  section  778  of  the  Act.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  will 
continue  imtil  publication  of  the  final 
results  of  this  changed  circumstances 
review. 

Public  Cmnment 

Any  interested  party  may  request  a 
hearing  within  10  days  of  Ae  date  of 
publication  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  no  later  than 
28  days  after  the  date  of  publication  of 
this  notice,  or  the  first  workday 
thereafter.  Case  briefs  and/or  written 
comments  finm  interested  parties  may 
be  submitted  not  later  than  14  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  the  issues  raised 
in  those  comments,  may  be  filed  not 
later  than  21  days  after  the  date  of 


publication  of  this  notice.  All  written 
comments  shall  be  submitted  in 
accordance  with  19  CFR  353.31(e)  and 
shall  be  serv'ed  on  all  interested  parties 
on  the  Department’s  service  list  in 
accordance  with  19  CFR  353.31(g). 
Persons  interested  in  attending  the 
hearing  should  contact  the  Department 
for  the  date  and  time  of  the  heari^.  The 
Department  will  publish  the  final 
results  of  this  changed  circumstances 
review  including  the  results  of  its 
analysis  of  issues  raised  in  any  written 
comments. 

This  notice  is  in  accordance  with 
sections  751  (b)(1)  and  (c)  of  the  Act  and 
sections  353.22(a)(5),  353.22(f)  and 
353.25(d)  of  the  Department’s 
regulations. 

Dated:  January  6, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-1078  Filed  1-13-95;  8:45  ainj 
BILLING  COOe  351(M)S-P 


[A-583-009] 

Color  Television  Receivers,  Except  tor 
Video  Monitors,  From  Taiwan;  Court 
Decision  and  Suspension  of 
Liquidation 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Conunerce. 

ACTION:  Notice  of-court  decision  and 
suspension  of  liquidation. 

SUMMARY:  On  October  21, 1994,  in  the 
case  of  Zenith  Electronics  Corporation 
V.  United  States,  Slip  Op.  94-170 
(Zenith],  the  United  States  Court  of 
International  Trade  (the  Court)  affirmed 
the  Department  of  Commerce’s  (the 
Department’s)  third  results  of 
redetermination  on  remand  and  prior 
remand  determinations  of  the  final  - 
results  of  the  first  administrative  review 
of  the  antidumping  duty  order  on  color 
television  receivers,  except  for  video 
monitors  (CTVs),  from  Taiwan  to  the 
extent  that  they  were  not  subsequently 
modified  by  the  Court.  The  Court  also 
vacated  its  July  29, 1991,  order  to  the 
extent  that  the  order  held  that  "no 
assessment  rate  cap  may  be  applied  in 
liquidating  the  sul^ect  entries  unless  the 
importer  paid  a  ca^  duty  for  an 
estimated  dumping  duty.’’  As  a  result, 
the  Court  ordered  the  Department  to 
apply  the  assessment  rate  cap  to  all 
subject  imports  entered  between  the 
publication  dates  of  the  Department’s 
preliminary  affirmative  determination  of 
sales  at  less  than  fair  value  (LTFV)  and 
the  International  Trade  Commission’s 
(ITC's)  final  affirmative  injury 
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determination.  Consistent  with  the 
decision  of  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  (Federal 
Circuit)  in  Timken  Co.  v.  United  States, 
893  F.2d  337  (Fed.  Cir.  1990)  (Timken), 
the  Department  will  not  order  the 
liquidation  of  the  subject  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption.prior  to  a  “conclusive” 
decision  in  this  case. 

EFFECTIVE  DATE:  October  31.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karin  Price  or  Maureen  Flannery,  Office 
of  Antidumping  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.VV.,  Washington,  D.C.  20230, 
telephone:  (202)  482—4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  29, 1986,  the 
Department  published  in  the  Federal 
Register  the  frnal  results  of  the  first 
administrative  review  of  CTVs  from 
Taiwan  (51  FR  46895,  December  29, 
1986).  In  those  results,  the  Department 
set  forth  its  finding  of  weighted-average 
margins  for  nine  companies  during  the 
period  of  review,  October  19,  1983, 
through  March  31, 1985,  and  announced 
its  intent  to  instruct  the  U.S.  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 

Subsequent  to  the  Department’s  final 
results,  four  of  the  reviewed  companies 
and  the  domestic  producer,  Zenidi,  filed 
lawsuits  with  the  Court  challenging 
these  results.  Thereafter,  the  Court 
issued  an  order  and  Opinion  dated 
September  11, 1989,  in  AOC 
International  Inc.  et.  al.  v.  United 
States,  Court  No.  87-01-00122,  721  F. 
Supp.  314,  remanding  the  Department’s 
determination  so  that  the  Department 
could  make  reasonable  allowances  for 
boncrfide  differences  in  warranty 
expenses  between  the  United  States  and 
the  home  market;  recharacterize  Sampo 
Corp.’s  bad  debt  expenses  as  directly- 
related  selling  expenses;  and  reconsider 
its  methodology  for  advertising  and 
sales  promotion  expenses  for  AOC 
International  Inc.  (AOC).  The 
Department  requested  a  voluntary 
remand  to  recalculate  constructed  value 
(CV)  for  Tatung  Co.  (Tatung);  recalculate 
AOC’s  inland  freight  claim  and  explain 
the  calculation  methodology;  adjust 
Tatung’s  foreign  market  value  for 
discounts  and  rebates  which  Tatung 
paid  to  distributors  for  trade-ins  of  used 
CTVs  by  the  dealers  in  the  hoirie  market; 
and  add  the  amount  of  commodity  taxes 
forgiven  upon  exportation  of  CTVs  to 
the  United  States  price  (USP).  On 
January  31, 1991,  the  Department  filed 


its  required  and  voluntary  remand 
results  with  the  Court. 

On  July  29, 1991,  the  Court,  in  Zenith 
Electronics  Corporation  v.  United  States 
(Slip  Op.  91-66,  July  29, 1991),  ordered 
a  second  remand  so  that  the  Department 
coul4  determine  the  amount  of 
commodity  tax  passed  through  to  home 
market  purchasers  and  add  that  amount 
to  the  USP;  cease  applying  an 
assessment  rate  cap  in  liquidating 
entries  of  the  subject  merchandise 
unless  the  importer  paid  a  cash  deposit 
for  an  estimated  antidumping  duty; 
change  its  CV  calculations  in  order  to 
eliminate  the  use  of  circumstance-of- 
sale  adjustments  to  the  extent  that  they 
reduce  CV  general  expenses  to  less  than 
the  statutory  minimum  amount  when 
CV  is  used  because  there  are  insufficient 
sales  in  the  home  market;  remove  from 
exporter’s  sales  price  (ESP)  all  home 
market  export-related  expenses  and 
exclude  such  expenses  from  the  ESP 
offset  claim;  request  additional 
information  from  AOC  in  order  to 
remove  from  USP  import  duties  paid 
with  respect  to  home  market  models, 
and  add  instead  the  import  duties 
forgiven  with  respect  to  the  exported 
models;  investigate  whether  Shin- 
Shirasuna  Electronic  Co.’s  (Shirasima’s) 
sales  to  Canada  were  fictitious  so  as  to 
manipulate  the  fair  market  value  of  the 
imports  to  the  United  States  and  thereby 
minimize  the  antidumping  duty 
liability;  recalculate  Capetronic  (BSR) 
Ltd.’s  (Capetronic’s)  dumping  margins 
using  production  data  related  to  a 
specific  sale  instead  of  using  the 
weighted-average  costs  of  production; 
remove  from  USP  the  value  of  certain  • 
proprietary  selling  expenses  for 
Shirasuna;  and  correct  certain 
programming  errors.  In  addition,  the 
Department  requested  a  remand  to 
explain  the  reasons  underl5dng  its  de 
minimis  determination.  On  January  31, 
1992,  the  Department  filed  its  second 
remand  results  with  the  Court. 

On  January  28, 1993,  the  Court 
ordered  a  third  remand  so  that  the 
Department  could  reconsider  the  pass¬ 
through  of  tax  in  a  manner  consistent 
with  the  constant  costs,  imperfect 
competition,  and  price-setting  ability 
found  in  the  Taiwan  market.  In 
addition,  the  Court  ordered  the 
Department  to  “cap”  the  amount  of 
foreign  tax  added  to  USP;  to  make  a 
second  level  adjustment  for  the 
difference  in  circumstances  of  sale 
included  in  the  U.S.  and  home  market 
taxable  values;  to  insure  that  the  general 
expenses  component  of  CV  was  not 
reduced  at  any  time  to  less  than  the 
statutory  minimum  amoimt  by  reason  of 
adjustments  for  selling  expenses 
associated  vdth  disregarded  home 


market  sales;  and  to  correct  two  clerical 
errors.  On  May  5, 1993,  the  Department 
filed  its  third  remand  results  with  the 
Court. 

On  October  21, 1994,  the  Court,  in 
Zenith,  affirmed  the  Department’s  third 
remand  results,  and  affirmed  the  prior 
remand  determinations  in  this  case  to 
the  extent  that  they  were  not 
subsequently  modified  by  the  Court. 

The  Court  also  vacated  its  July  29, 1991, 
order  to  the  extent  that  the  order  held 
that  “no  assessment  rate  cap  may  be 
applied  in  liquidating  the  subject  entries 
unless  the  importer  paid  a  cash  duty  for 
an  estimated  dumping  duty.”  As  a 
result,  the  Court  ordered  the  Department 
to  apply  the  assessment  rate  cap  to  all 
subject  imports  entered  between  the 
publication  dates  of  the  Department’s 
preliminary  affirmative  determination  of 
sales  at  LTFV  and  the  ITC’s  final 
affirmative  injury  determination,  and  it 
dismissed  the  case. 

Suspension  of  Liquidation 

In  its  decision  in  Timken,  the  Federal 
Circuit  held  that  the  Department  must 
publish  notice  of  a  decision  of  the  Court 
or  Federal  Circuit  which  is  not  “in 
harmony”  with  the  Department’s 
determination.  Publication  of  this  notice 
fulfills  this  obligation.  The  Federal 
Circuit  also  held  that  in  such  a  case,  the 
Department  must  suspend  liquidation 
until  there  is  a  “conclusive”  decision  in 
the  action.  The  option  of  appealing  this 
decision  is  being  weighed,  and  a 
“conclusive”  decision  can  not  be 
reached  until  the  opportunity  to  appeal 
expires,  or  any  appeal  is  decided  by  the 
Federal  Circuit.  Therefore,  the 
Department  will  continue  to  suspend 
liquidation  pending  the  expiration  of 
the  period  to  appeal  or  pending  a  final 
decision  of  the  Federal  Circuit  if  Zenith 
is  appealed. 

'Dated;  January  9, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-1080  Filed  1-13-95;  8:45  am] 
BILLING  CODE  3510-OS-M 


[A-428-602] 

Brass  Sheet  &  Strip  From  Germany; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 
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summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Germany.  The  review 
covers  one  manufacturor/exporter  of 
this  merchandise  to  the  United  States, 
Wieland  Werite  AG  (Wieiand).  The 
period  covered  is  March  1, 1993, 
through  February  28, 1994.  The  review 
indicates  the  existence  of  a  de  minimis 
dumping  margin  for  this  period. 

As  a  result  of  this  review,  the 
Department  has  preliminarily 
determined  to  assess  an  antidumping 
duty  of  0.48  percent  on  merchandise 
subject  to  the  review.  We  invite 
interested  parties  to  conunent  on  these 
preliminary  results. 

EFFECTIVE  DATE:  January  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam,  Chip  Hayes,  or  Jidin 
Kugelman,  Office  of  Antidvunping 
Compliance,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Cmximerce,  14th 
Street  and  Constituticm  Avenue,  NW., 
Washington,  DC  20230;  telephone;  (202) 
482-5253. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  6, 1987,  the  Department 
published  in  the  Federal  Register  (52 
FR  6997)  the  antidumping  duty  order  on 
brass  sheet  and  strip  Germany. 
Based  on  timely  requests  for  review,  we 
initiated  an  administrative  review  of 
Wieiand  on  April  15, 1994  (59  FR 
18099),  for  the  1993-1994  period  of 
review  (FOR),  in  accordance  with  19 
CFR  353.22(c).  The  Department  is  now 
conducting  this  administrative  review 
in  accordance  wth  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
brass  sheet  and  strip,  other  than  leaded 
and  tin  brass  sheet  and  strip,  from 
Germany.  The  chemical  composition  of 
the  products  undo*  review  is  currently 
defined  in  the  Copper  Development 
Association  (CD. A.)  200  Series  or  the 
Unified  Niunbering  System  (U.N.S.) 
C20000  series.  This  review  does  not 
cover  products  the  chemical 
compositions  of  which  are  defined  by 
other  C.D.A.  or  U.N.S.  series.  The 
physical  dimensions  of  Ae  products 
covered  by  Ais  review  are  brass  sheet 
and  strip  of  solid  rectangular  cross 
section  over.0.006  mches  (0.15 
millimeters)  through  0.188  inches  (4.8 
millimeters)  m  gauge,  regardless  of 
widA.  (foiled,  wou^^on-reels  (traverse 
wound),  and  cut-to-lengA  products  are 
included.  The  merdiandise  is  classified 


under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7409.21.00  and 
7409.29.20.  The  HTS  item  numbers  are 
provided  for  convenience  and  cu^oms 
purposes.  The  written  description 
remains  dispositive. 

This  review  cover  one  manufacturer/ 
exporter,  Wieiand.  The  PC®  is  March  1, 
1993,  through  February  28, 1994. 

United  States  Price  (USP) 

We  based  USP  on  purchase  price,  in 
accordance  wiA  section  772  of  Ae  Act. 
We  calculated  purchase  price  based  on 
C.LF.,  duty-paid  prices,  delivCTed  eiAer 
to  independent  U.S.  war^ouses  ch'  to 
Ae  customers’  premises.  In  accordance 
wiA  section  772(dM2)  of  Ae  Act,  we 
made  deductions  for  movement 
expenses  and  customs  duty. 

We  adjusted  USP  for  taxes  m 
accordance  wiA  ovur  practice  as 
outlined  in  SHiconmanganese  From 
Venezuela;  Preliminary  Determination 
of  Sales  at  Less  than  Fair  Value,  59  FR 
31204  Oune  17, 1994) 
[Siliconmanganese). 

No  oAer  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value  (FMV) 

Based  on  a  comparison  of  the  volume 
of  home  market  and  third<x>untry  sales, 
we  determined  Aat  Ae  home  market 
.was  viable.  Therefore,  m  accordance 
wiA  section  773  of  Ae  Act,  we 
compared  U.S.  sales  wiA  sales  cf  such 
or  similar  merchandise  in  Ae  home 
market. 

We  calculated  FMV  using  monAly 
weighted-average  prices  of  sales  of 
sheet  and  strip  having  the  same 
characteristics  as  to  form,  coat,  gauge, 
width,  and  alloy.  The  gauge  and  widA 
groupings  are  t]^  same  as  Aose  used  m 
prior  reviews.  The  model-match 
meAodology  m  this  review  was  Ae 
same  as  that  used  in  Ae  last  completed 
administrative  review  (August  22, 1986 
Arough  February  29, 1988),  except  Ae 
Department  included  alloy-specific 
information  for  ea(A  transaction,  instead 
of  assigning  sales  mto  one  of  two  alloy 
grade  groups  having  above  or  below 
70%  copper  content.  This  added 
specAcity  brings  Ae  modd-match 
meAodology  mto  Conformance  wiA 
other  orders  cm  brass  sheet  and  strip. 

On  January  5, 1994,  Ae  (fourt  of 
Appe^  for  Ae  Federal  Circuit,  m  The 
Ad  Hoc  Committee  of  AZ-NM-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States,  No.  93-1239,  held  Aat 
the  Department  could  not  deduct  home 
market  movement  charges  from  FMV 
pursuant  to  its  iiAerent  power  to  fill  in 
gaps  in  Ae  antidumping  statute. 
Accordingly,  we  now  adjust  for  home 
market  movement  expenses  under  the 


circumstance-of-sale  (COS)  provision  of 
19  CFR  353.56.  In  Ais  review,  home 
market  movement  expenses  were 
incurred  between  factory  and  customer, 
after  Ae  sale,  aiul  were  therefore  treated 
as  direct  COS  deductions. 

FMV  was  based  on  packed,  delivered 
prices  m  Ae  home  market,  with 
appropriate  deductions  from  the  home 
market  price  for  Aland  freight  and 
insurance,  creAt  expenses,  home 
market  packing,  and  rebates.  We  added 
U.S.  packmg  expenses  to  Ae  home 
market  price  in  accordance  wiA  sectimi 
773(a)(1)  of  Ae  Act.  We  added  U.S. 
credit  expenses  to  FMV  as  direct  selling 
expenses.  We  included  in  FMV  the 
amount  of  value-added  taxes  collected 
in  Ae  home  market  in  accordance  with 
our  practice  as  outlined  in 
Siliconmanganese.  We  also  made 
adjustments  for  differences  in 
merchandise. 

Wieiand  claimed  Aat  "an  adjustment 
should  be  made  for  the  per  unit 
differences  m  processing  expenses 
associated  wiA  different  (»tler  size.” 
However,  Wieiand  did  not  demonstrate 
to  what  extent  Aese  claimed 
adjustments  affected  price,  or  bow  they 
were  related  to  Ae  transactions  under 
review.  Accordingly,  because  we  are  not 
"satisfied  that  Ae  amount  of  any  price 
differential  is  wholly  or  partly  due  to 
that  difference  A  quantities”  (19  CFR 
353.55),  we  disallowed  Ais  claimed 
adjustment. 

No  oAer  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  USP 
to  FMV,  we  preliminarily  determine 
Aat  Ae  following  dumping  margin 
exists  for  Ae  period  of  review: 


Review  period 

Manufacturer/ 

exporter 

Margin 

(per¬ 

cent) 

3/1/93-2/28/94 

Wieiarxj _ 

0.48% 

Any  Aterested  party  may  request  a 
hearing  withA  10  days  of  publication  of 
this  notice.  Any  hearing  will  be  held  44 
days  after  Ae  date  of  publication  or  Ae 
first  workday  Aereafter.  Aterested 
parties  may  submit  case  briefs  withA  30 
days  of  Ae  publication  date  of  this 
notice.  Rebuttal  briefs,  limited  to  issues 
raised  in  Ae  case  briefs,  may  be  filed 
not  later  Aan  37  days  after  the  date  of 
publication.  The  Department  will 
publish  a  notice  of  the  final  resuhs  of 
Ais  admimstrative  revAw,  which  will 
include  the  results  of  its  analyses  of 
issues  raised  A  any  such  case  briefo  or 
hearing. 

The  following  deposit  requirements 
shall  be  effective  fc*  all  shipments  of  the 
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subject  merchandise  that  are  entered  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act: 

(1)  The  cash  deposit  rate  for  the 
reviewed  company  shall  be  the  rate 
established  in  the  final  results  of  this 
review.  If  the  rate  for  Wieland  is  de 
minimis  in  the  final  results  of  review, 
there  will  be  no  cash  deposits  on 
shipments  from  this  firm  of  subject 
merchandise; 

(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continued  to 
be  the  company-specific  rate  published 
for  the  most  recent  period; 

(3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  less-than-fair-value 
(LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
shall  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and 

(4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  reviews  by  the 
Department,  the  cash  deposit  rate  will 
be  8.87  percent,  the  all  others  rate 
established  in  the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  these  review  periods. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  January  6, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
A  dministration . 

(FR  Doc.  95-1077  Filed  1-13-95;  8:45  ami 
BILLING  CODE  3510-OS-P 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 


301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  vidth  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  94-147.  Applicant: 
Wayne  State  University,  School  of 
Medicine,  540  E.  Canfield,  Detroit,  MI 
48201.  Instrument:  Electron  Microscope, 
Model  JEM-1010.  Manufacturer:  JEOL, 
Japan.  Intended  Use:  The  instrument 
will  be  used  to  visualize  microvascular 
changes  in  the  central  nervous  system 
which  accompany  sequelae  of  traiunatic 
brain  injury  (TBI).  The  microscope 
provides  powerful  analytic  capabilities 
for  the  elucidation  of  post-TBI  sequelae 
and  will  provide  the  necessary 
*ultrastructural  characterization  to 
validate  each  animal  model.  In  addition, 
the  instrument  will  be  used  for  training 
of  post-doctoral  fellows  and  graduate 
students  in  the  departments  of  anatomy, 
neurology,  neurosurgery,  pharmacology, 
psychology,  and  the  bioengineering 
center.  Application  Accepted  by 
Commissioner  of  Customs:  December 
14, 1994. 

Docket  Number:  94-149.  Applicant: 
The  Scripps  Research  Institute,  10666 
North  Torrey  Pines  Road,  La  Jolla,  CA 
92037.  /nstrument:  Microvolume 
Stopped  Flow  Spectrofluorimeter, 
Model  SX.17MV.  Manufacturer: 

Applied  Photophysics,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  typical  experiments 
including  the  folding  of  various 
proteins,  both  wild  type  and  mutants, 
such  as  myoglobin,  lysozyme, 
cytochrome  C,  etc.  Application 
Accepted  by  Commissioner  of  Customs: 
December  16, 1994. 

Docket  Number:  94-150.  Applicant: 
Yale  University,  Department  of 
Chemistry,  225  Prospect  Street,  New 
Haven,  CT  06520.  Instrument:  Stopped 
Flow  Adaptor  for  Optical  Spectrometer, 
Model  RX.IOOO.  Manufacturer:  Applied 
Biophysics  Inc.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  investigate  the  mechanism  of 
how  a  series  of  non-heme  iron 
complexes  catalyze  the  oxidation  of 
simple  organic  substrates  in  order  to 
define  the  pathways  that  allow  alkane, 
alkene  and  arena  oxidation  via  small 


synthetic  catalysts  that  mimic  the 
electronic  environment  of  the  enzyme 
methane  monooxygenase.  Application 
Accepted  by  Commissioner  of  Customs: 
December  20, 1994. 

Docket  Number:  94-151.  Applicant: 
National  Institute  of  Standards  and 
Technology,  B364,  Bldg.  222, 
Gaithersburg,  MD  20899.  Instrument: 
Multicollector  System  for  Mass 
Spectrometer.  Manufacturer:  Finnigan 
MAT,  Germany.  Intended  Use:  The 
instrument  will  be  used  to  study 
isotopic  fractionation  effects  that  are 
associated  with  the  collection, 
purification,  and  storage  of  atmospheric 
xenon,  and  use  the  information  to 
improve  the  identification, 
discrimination  and  apportionment  of 
natural  and  anthropogenic  sources  of 
atmospheric  xenon.  In  these  studies, 
sample  xenon,  derived  from  a  mixture, 
will  be  measiued  against  the  pure 
source  xenon  using  an  existing 
automated  dual-inlet  source. 

Application  Accepted  by  Commissioner 
of  Customs:  December  21, 1994. 

Docket  Number:  94-152.  Applicant: 
University  of  Virginia,  Materials  Science 
and  Engineering,  McCormick  Rd., 
Thornton  Hall,  Charlottesville,  VA 
22903.  Instrument:  Electron  Microscope, 
Model  JEM  2010F.  Manufacturer:  JEOL, 
Japan.  Intended  Use:  The  instrument 
will  be  used  to  study  the  microstructure 
of  metals,  metal  alloys,  ceramics,  high- 
temperature  superconductors,  polymers, 
zeolites,  minerals,  and  soils  and  clays. 

It  will  be  used  to  measure  particle/ 
crystallite  size  and  morphology,  crystal 
structure,  chemical  composition,  long/ 
short-range  ordering,  number  and  extent 
of  defects,  d-spacings  or 
crystallographic  planes.  In  addition,  the 
instrument  will  be  used  on  a  one-on-one 
basis  for  training  of  faculty,  staff,  and 
graduate  students.  Application 
Accepted  by  Commissioner  of  Customs: 
December  23, 1994. 

Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 
Staff. 

[FR  Doc.  95-1081  Filed  1-13-95;  8:45  am) 
BILLING  CODE  3510-DS-F 


[Docket  No.  941125-^25] 

Trade  Fair  Certification  Applications: 
International  Trade  Fairs  in  Big 
Emerging  Markets 

agency:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  that  Commerce  is 
interested  in  accepting  applications 
from  qualified  U.S.  firms  to  be  certified, 
under  the  Trade  Fair  Certification 
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Program,  for  several  international  trade 
fairs  in  Big  Emerging  Markets,  once  a 
representation  agreement  is  reached 
between  the  U.S.  firm  and  the  foreign 
show  organizer. 

SUMMARY:  This  notice  lists  several  trade 
shows  in  Big  Emerging  Markets 
identified  by  the  Department  of 
Commerce  (Commerce)  as  good  venues 
for  U.S.  export  opportunities  in  the 
respective  markets,  and  as  good 
candidate  events  for  Commerce’s  Trade 
Fair  Certification  (Certification) 

Program.  Commerce  is  interested  in 
entertaining  applications  to  have  these 
events  considered  for  Certification. 
Qualified  U.S.  firms  interested  in 
representing,  promoting,  and  recruiting 
for  these  events  in  the  United  States, 
and  in  applying  for  Certification,  must 
contact  &e  foreign  organizers  directly  to 
formalize  representation  for  the  subject 
shows.  Once  a  representation  agreement 
is  reached  between  the  U.S. 
representative  and  foreign  show 
organizer.  Commerce  will  entertain  an 
application  for  Certification,  as 
provided  for  in  Federal  Register  notice 
(58  FR,  26116-26119),  April  30, 1993. 
DATES:  Applications  for  Trade  Fair 
Certification  must  be  received  by  the 
office  noted  directly  below,  no  later 
than  270  days  prior  to  the  relevant  show 
dates. 

ADDRESSES:  Trade  Fair  Certification 
Program,  Room  2116,  Export  Promotion 
Services,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  St.  and  Constitution 
Avenue,  NW.,  Washington  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Bucher,  Manager,  Trade  Fair 
Certification,  U.S.  Department  of 
Commerce,  Room  2116, 14th  St.  and  « 
Constitution  Avenue,  NW.,  Washington 
DC  20230.  Tel:  (202)  482-2525;  Fax: 
(202)  482-0872  or  (202)  482-0115  (for 
communication  purposes  only; 
facsimile  applications  will  not  be 
accepted). 

SUPPLEMENTARY  INFORMATION: 
Background 

Traditionally,  Commerce  has  focused 
its  international  trade  fair  promotion 
program  on  developed  markets,  but 
recently,  as  part  of  the  President’s 
National  Export  Strategy  announced  in 
September  1993,  Commerce  has 
determined  that  there  is  another  group 
of  countries  that  holds  great  promise  for 
U.S.  export  growth.  Commerce  has 
termed  these  nations  “Big  Emerging 
Markets”  (BEMs).  The  countries 
ciurrently  identified  as  BEMs  are: 
Argentina;  Brazil;  the  Chinese  economic 
area,  including  China,  Hong  Kong  and 


Taiwan;  India;  Indonesia;  Mexico; 

Poland;  South  Africa;  South  Korea;  and 
Turkey. 

The  BEMs  share  a  number  of 
important  attributes.  They  are  all 
geographically  large,  have  significant 
populations,  and  represent  considerable 
markets  for  a  wide  range  of  products. 
Virtually  all  have  strong  rates  of  growth 
or  hold  promise  for  future  economic 
expansion.  Most  of  these  coimtries  are 
of  major  political  importance  within 
their  regions;  moreover,  they  are 
“regional  economic  drivers” — their 
growth  will  engender  further  expansion 
in  neighboring  markets. 

U.S.  exports  to  the  BEMs  totaled  $113 
billion  in  1993 — approximately  one 
quarter  of  U.S.  exports.  By  the  year 
2010,  annual  BEM  merchandise  imports 
are  expected  to  be  roughly  one  trillion 
dollars  higher  than  they  were  in  1990, 
and  will  account  for  twenty-seven 
percent  of  world  imports.  No  other 
category  of  market  shows  such  dramatic 
grow^  potential. 

The  Commercial  Sections  of  U.S. 
embassies  and  consulates  in  several  of 
the  BEM  countries  identified  the 
overseas  trade  shows  listed  below  as 
good  opportunities  for  U.S.  exporters 
and  as  viable  candidate  events  for 
Commerce’s  Trade  Fair  Certification 
Program.  These  shows  are  in  addition  to 
the  many  other  trade  fairs  which  already 
participate  in  the  Trade  Fair 
Certification  Program.  One  of  the 
principal  requirements  for  Certification 
is  the  presence  of  a  U.S.  organizer  or  a 
U.S.  representative,  office,  or  subsidiary 
of  the  foreign  show  organizer.  The 
shows  listed  below  currently  have  no 
known  U.S.  representative  or  other  U.S. 
recruiting  presence. 

Commerce  is  interested  in 
entertaining  applications  to  have  these 
events  considered  for  Certification. 
Commerce’s  Certification  program  is  a 
cooperative  arrangement  between 
private  sector  show  organizers  and  the 
Department.  The  program  provides 
Commerce  endorsement  and  support  for 
private-sector  recruited  and  organized 
foreign  trade  shows  and/or  U.S. 
exhibitor  pavilions.  Certification  of  a 
trade  show  means  that  Commerce, 
through  its  U.S.  and  Foreign 
Commercial  Service  (US&FCS), 
endorses  a  qualified  foreign  trade  event 
as  a  good  opportunity  to  promote  U.S. 
exports,  particularly  those  of  new-to- 
market  firms.  Certification  also  provides 
recognition  of  the  U.S.  show  organizer 
or  representative  as  a  reliable  firm 
capable  of  effectively  recruiting  and 
managing  a  U.S.  exhibitor  presence  at  a 
specific  show. 

Qualified  U.S.  firms  interested  in 
representing,  promoting,  and  recruiting 


for  the  following  events,  and  in 
applying  for  Certification,  must  contact 
the  foreign  show  organizers  directly  to 
discuss  formalizing  a  business 
relationship  for  representing  the  subject 
shows.  Interested  firms  are  encouraged 
to  contact  the  Trade  Fair  Certification 
Manager,  at  the  address  and  telephone 
number  above,  to  learn  more  about  the 
program  and/or  the  events  in  which 
they  are  interested. 

Qualifying  U.S.  representatives  must 
be  firms  or  persons  experienced  in  trade 
fair  recruitment  and  management  in  the 
relevant  industry.  Applicants  for 
Certification  must  comply  with  the 
provisions  of  the  Trade  Fair 
Certification  Program  as  prescribed  in 
the  Federal  Register  notice  (58  FR, 
26116-26119),  April  30, 1993,  which 
provides  all  the  applicable  event  and 
organizer  criteria.  A  copy  of  this  notice 
and  an  application  for  Trade  Fair 
Certification  may  be  obtained  by 
contacting  the  office  listed  above. 
Commerce’s  identification  of  these 
events  as  good  candidates  for 
Certification  does  not  imply  automatic 
approval  of  Certification  status. 
Applications  will  be  subject  to  the  same 
review  process  as  are  all  other 
applications.  Commerce’s  listing  of 
these  events  also  does  not  imply  any 
responsibility  on  its  part  with  regard  to 
any  agreement  made  between  U.S. 
representatives  and  the  overseas  show 
organizers. 

The  application  mentioned  in  this 
notice  has  been  cleared  by  the  Office  of 
Management  and  Budget  under  OMB 
Control  No.  0625-0130. 

Targeted  Trade  Shows 

For  the  shows  listed  below. 
Commerce  would  like  to  entertain 
applications  for  Trade  Fair  Certification 
from  qualified  U.S.  persons,  as  defined 
in  the  April  30, 1993,  Federal  Register 
notice,  as  a  U.S.  citizen,  an  entity  (such 
as  a  corporation,  partnership, 
association  or  other  entity)  created 
under  the  laws  of  the  United  States  or 
any  state,  and  the  U.S.  branch  or  agent 
of  a  foreign  person.  Such  applicants 
must  first  make  the  necessary  lease 
arrangements  with  the  foreign  fair 
organizer  prior  to  submitting  an 
application. 

(ali  show  dates  subject  to  change) 

Argentina 

Trade  Show:  EXPO-MOTORS 
City,  Country:  Buenos  Aires,  Argentina 
Date:  October  1995  (Annual) 

Industry:  Autoparts  &  accessories 
Organizer:  EMBIA,  Division  de  Grupo 

Commercial  de  Argentina  S.A.;  Avenula 

Cordoba  669,  Piso  1  "A”;  1054  Buenos 

Aires;  Tel:  (54-1)  311-1085/86/87:  Fax: 

(54-1) 313-6975 
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Trade  Show:  EXPO  SIGN 

City,  Country;  Buenos  Aires,  Argentina 

Date:  November  1995  (Annual) 

Industry:  Outdoor  advertising,  signposting, 
neon,  eta 

Organizer:  Expotrade  S.A.;  Reconquista  617, 
Piso  8;  1003  Buenos  Aires;  Tel;  (54-1)  311- 
8636/8477;  Fax:  (54-1)  312-1330 
Trade  Show.  INTERNATIONAL  HARDWARE 
SHOW 

City,  Country:  Buenos  Aires,  Argentina 
Date;  August  1996  (Annual) 

Industry:  hardware,  paints,  do-it-yourself 
furniture 

Organizer;  Asociacion  de  Ferreterias, 
Pinturerias  y  Bazares;  Lavalle  1646,  Piso  3, 
Of.  A:  1048  Buenos  Aires;  Tel/Fax;  (54-1) 
372-6309/8876 
Trade  Show.  SOFTWARE 
City,  Country:  Buenos  Aires,  Argentina 
Date:  September  1996  (Annual) 

Industry:  Software,  telecommunications  and 
information 

Organizer  Camara  de  Empresas  de  Software 
y  Servicios  Infoimaticos;  Tucuman  1427, 
Piso  6;  1050  Buenos  Aires;  Tel:  (54-1)  49- 
0813;  Fax:  (54-1)  40-1549 

Brazil 

Trade  Show;  AUVICOM — International 
Audio.  Video  &  Communication  Trade 
Show 

City,  Country;  Sao  Paulo,  Brazil 
Date:  April  1996  (Annual) 

Industry;  Audio,  video,  and  communication 
sectors 

Organizer;  Evaristo  Nascimento,  Alcantara 
Machado  Feiras  e  Promocoes  Ltda.,  Rua 
Brasilio  Machado,  60  01230-905-Sao 
Paulo-SP,  Tel:  (55-11)  826-9111,  Fax:  (55- 
11)67-3626 

Trade  Show:  UD — ^International  Household 
Appliances  Trade  Fair 
City,  Country:  Sao  Paulo,  Brazil 
Date:  April  1996  (Annual) 

Industry:  household  appliances  industry 
Organizer:  Evaristo  Nascimento,  Alcantara 
Machado  Feiras  e  Promocoes  Ltda.,  Rua 
Brasilio  Machado,  60  01230-905-Sao 
Paulo-SP.  Tel:  (55-11)  826-9111,  Fax:  (55- 
11)  67-3626 

Trade  Show:  INTERNATIONAL 
STATIONERY  AND  SCHOOL  MATERIAL 
FAIR 

City,  Country:  Sao  Paulo,  Brazil 
Date;  May  1996  (Annual) 

Industry;  Office  and  School  Supply  Industry 
Organizer.  Jose  Lemos  Britto,  Lemos  Britto 
Congressos  E  Feiras,  Rua  13  de  Maio,  653, 
01327-000  Sao  Paulo,  SP.  Tel:  (55-11) 
253-2133,  Fax;  (55-11)  289-3832  /  251- 
2090  /  285-2289 

Trade  Show:  INTERNATIONAL  EXHIBITION 
OF  PROMOTIONAL  GIFTS  & 

GIVEAWAYS 

Cit>%  Country;  Sao  Paulo,  Brazil 
Date:  June  1996  (Annual) 

Industry;  Promotional  Material  Industry 
Organizer:  Jose  Lemos  Britto,  Lemos  Britto 
^ngressos  e  Feiras,  Rua  13  de  Maio,  653, 
01327-000-Sao  Paulo-SP,  Tel;  (55-11) 
253-2133,  Fax;  (55-11)  289-3832/  251- 
2090/ 2S5-2289 


Trade  Show.  INTERNATIONAL 
AUTOMOBIU:  &  AUTOPARTS  TRADE 
SHOW 

City,  Country:  Sao  Paulo,  Brazil 
Date:  October  1996  (Biennial) 

Industry:  Automobile  and  Autoparts 
Organizer:  Evaristo  Nascimento,  Alcantara 
Machado  Feiras  e  Promocoes  Ltda.,  Rua 
Brasilio  Machado,  60  01230-905-Sao 
Paulo-SP,  Tel:  (55-11)  826-9111,  Fax:  (55- 
11)67-3626 

Hong  Kong 

Trade  Show:  ASIA  PACIFIC  LEATHER 
SHOW 

City,  Country:  Hong  Kong 
Date;  April  1996  (Annual) 

Industry:  Leather  and  Finished  Products 
Organizer:  Mr.  Derek  Dickins,  Managing 
Director,  or  Ms.  Leslie  King,  Leather  Sales 
Manager,  Hong  Kong  International  Trade 
Fair  Limited,  44th  Floor,  China  Respurces 
Building,  26  Harbour  Road,  Wanchai,  Hong 
Kong,  Tel:  (852)  2827-6211,  Fax:  (852) 
2827-7831 

Trade  Show;  12TH  ANNUAL  COMPUTER 
EXPO  ’96 

City,  Cx)untry:  Hong  Kong 
Date:  May  1996  (Annual) 

Industry:  Computer,  Hardware  and  Softw’are 
Organizen  Mr.  Alan  Kwok,  Director/General 
Manager.  Business  &  Industrial  Trade  Fairs 
Ltd.,  18th  Floor,  First  Pacific  Bank  Centre, 
51  Gloucester  Road,  Wanchai.  Hong  Kong. 
Tel:  (852)  2865-2633,  Fax:  (852)  2866- 
1770,(852)2865-5513 

India 

Trade  Show:  IMME  '96 — International 
Mining  Machinery  Exhibition 
City,  Country:  Calcutta,  India 
Date:  January  13-17, 1996  (Quadrenial) 
Industry;  Mining  and  extraction  machinery 
Organizen  Mr.  Ajay  Khanna.  Director, 
Confederation  of  India  Industry  (CII),  Trade 
Fair  Department,  Kirti  Deep  Building,  2nd 
Floor,  Nangal  Raya  Business  Center,  New 
Delhi  110046,  India.  Tel:  (  91-11)  555- 
2254,  Fax:  (91-11)  555-2254 

Korea 

Trade  Show:  KAPAS  ’95 — Korea 
International  Auto  Parts  and  Accessories 
Show 

Qty,  Country:  Seoul,  Korea 

Date:  November  15-19, 1995  (Annual) 

Industry;  Automotive 

Organizer:  Sung  Ho  Park,  Assistant  Manager, 
Korea  Trade  Promotion  Corporation,  12th 
Floor,  Koex  Building,  159,  Samsung-Dong 
Kangnam-Ku,  Seoul  135-090,  Tel;  (82-2) 
551-4414,  Fax:  (82-2)  557-5784 
Trade  Show;  KIMES — Korea  International 
Medical  Equipment  Show 
City.  Country:  Seoul,  Korea 
Date;  March  1996  (Animal) 

Industry:  Medical  equipment 
Organizer:  Joung  Jo  Kim,  Manager,  14, 
Chunghak-Dong,  Chongno-Ku,  Seoul  110- 
792.  Korea.  Tel:  (82-2)  739-5272,  Fax:  (82- 
2) 738-1048 

Trade  Show:  KYUNGHYANG  HOUSING 
FAIR 

City,  Country:  Seoul,  Korea 
Date;  March  1996  (.Annual) 


Industry;  Building  Products  and  Household 
consumer  goods 

Organizer:  Jong  Young  Lee.  Manager,  The 
Kyunghyang  Daily  Newspaper,  #22,  Chung 
Dong.  Chung-Ku,  Seoul,  Tel:  (82-2)  730- 
5151,  Fax;  (82-2)  722-1161 
Trade  Show;  SITOY — Seoul  International 
Toy  Fair 

City,  Country:  Seoul,  Korea 
Date:  September  1996  (Annual) 

Industry;  Toys 

Organizer:  Moon  Kim,  SIK/Manager,  Korea 
Toy  Industry  Cooperative,  Hanil  Building, 
#361-1.  Hangangro  2-KA,  Yongsan-Ku, 
Seoul,  Tel:  (82-2)  795-9505,  Fax;  (82-2) 
795-0401 

Poland 

Trade  Show:  POLEKO 
City,  Country;  Poznan,  Poland 
Date:  November  21—24, 1995  (Annual) 
Industry;  Environmental  Protection  Industry 
Organizer:  Ms.  Agnieska  Malicka,  Ul. 
Giogowska  14,  60-734  Poznan.  Tel:  (48-61) 
692-592,  Fax;  (48-61)  665-827 
Trade  Show:  BUDMA 
City,  Country:  Poznan,  Poland 
Date:  January  1996  (Annual) 

Industry:  Construction  Industry 
Organizen  Mr.  Jerzy  Kaczmarek,  Poznan 
International  Fair,  Ul.  Giogowska  14,  60- 
734  Poznan,  Tel:  (48-61)  692-592,  Fax: 
(48-61) 665-827 
Trade  Show:  SALMED 
City,  Country:  Poznan,  Poland 
Date;  March  1996  (Annual) 

Industry:  Medical/Pharmaceutical  tndustrj' 
Organizer;  Ms.  Agnieszka  Malicka,  Ul. 
Giogowska  14,  60-734  Poznan,  'Tel:  (48-61) 
692-592,  Fax:  (48-61)  665-827 
Trade  Show:  INFOSYSTEM 
City,  Country:  Poznan,  Poland 
Date;  May  1996  (Annual) 

Industry;  Computers  and 
Telecommunications 
Organizer:  Mr.  Jerzy  Kaczmarek,  Poznan 
International  Fair,  Ul.  Giogowska  14, 60- 
734  Poznan,  Tel:  (48-61)  692-592,  Fax: 
(48-61)  665-827 

South  Africa 

Trade  Show:  COMPUTER  FAIR  AND  BEXA 
City,  Country:  Johannesburg,  South  Africa 
Date;  May  1996  (Annual) 

Industry:  Computer  Equipment,  software, 
communication  equipment,  and  general 
office  equipment 

Organizer:  Ms.  Jennigay  Coetzer,  Computer 
Faire,  PO  Box  56182,  Pinegowrie  2123, 
South  Africa,  Tel:  (27-11)  886-3728,  Fax: 
(27-11) 789-6562 
Trade  Show:  INTERBOU 
City,  Country:  Johannesburg,  South  Africa 
Date:  August  1996  (Biennial) 

Industry:  Building  Supplies  and  Technology 
Organizer:  Mr.  Walter  Pike,  Specialized 
Exhibitions  (PTY)  Ltd.,  PO  Box  2900, 
Johannesburg,  South  Africa  2000,  Tel:  (27- 
11)  835-1.565,  Fax:  (27-11)  96-1161 
Trade  Show:  ELECTRA  MINING  ’96 
City,  Country;  Johannesburg,  South  Africa 
Date:  September  1996  (Biennial) 

Industry:  Mining,  electrical  engineering, 
general  industiial  product 
Organizer:  Mr.  John  Knocker,  Specialized 
Exhibitions,  PO  Box  2900,  Joh.'mnesburg 
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2000,  Tel:  (27-11)  835-1565,  Fax:  (27-11) 
496-1161 

Trade  Show:  PAKPROCESS 

City,  Country:  Johannesburg,  South  Africa 

Date:  October  1996  (Biennial) 

Industry:  Packaging  Machinery  &  Equipment 
Organizer.  Mrs.  Dee  Reuvers,  Specialized 
Exhibitions,  PO  Box  2900,  Johannesburg 
2000,  Tel:  (27-11)  835-1565,  Fax:  (27-11) 
496-1161 

Taiwan 

Trade  Show:  TAIPEI  INTERNATIONAL 
SPORTING  GOODS 
City,  Country:  Taipei,  Taiwan 
Date:  April  1996  (Annual) 

Industry:  Sporting  Goods 
Organizer:  China  External  Trade 
Development  Council  (CETRA),  4-8  FI., 
CETRA  Tower,  333  Keelung  Road,  Sec.  1, 
Taipei,  10548,  Taiwan,  Tel:  (886-2)  725- 
1111,  Fax:  (886-2)  757-6653 
Trade  Show:  TAIPEI  INTERNATIONAL 
AUTO  &  MOTORCYCLE  PARTS  & 
ACCESSORIES  SHOW  ^ 

City,  Coimtry:  Taipei,  Taiwan 
Date:  May  1996  (Annual) 

Industry:  Auto  and  Motorcycle  Parts 
Organizer:  China  External  Trade 
Development  Coimcil  (CETRA),  4-8  FI., 
CETRA  Tower,  333  Keelung  Road,  Sec.  1, 
Taipei,  10548,  Taiwan,  Tel:  (886-2)  725- 
1111,  Fax:  (886-2)  757-6653 
Trade  Show:  TAIPEI  INTERNATIONAL  TOY 
SHOW 

City,  Country:  Taipei,  Taiwan 
Date:  October  1996  (Annual) 

Industry:  Toys 

Organizer:  China  External  Trade 
Development  Council  (CETRA),  4-8  FI., 
CETRA  Tower,  333  Keelung  Road,  Sec,  1, 
Taipei,  10548,  Taiwan,  Tel:  (886-2)  725- 
1111,  Fax:  (886-2)  757^653 

Turkey 

Trade  Show:  MEDICAL  &  HOSPITAL  FAIR 
’95 

City,  Country:  Istanbul,  Turkey 
Date:  October  4-8, 1995 
Industry:  Medical  and  Hospital  Equipment 
Organizer:  Ms.  Aysum  Goktepe,  International 
Relations  Manager,  CNR-Intemational  Fair 
Organizers,  World  Trade  Center, 
Cobancesme  Kavsagi,  Yesilkoy  34830, 
Istanbul,  Tel:  (90-212)  663-0945,  Fax:  (90- 
212) 663-0975. 

Dated:  January  6, 1995. 

Mary  Fran  Kirchner, 

Chairman,  Trade  Events  Board,  International 
Trade  Administration. 

IFR  Doc.  95-1082  Filed  1-13-95;  8:45  am) 
BILUNQ  CODE  3510-FP-P 


National  Inotitute  of  Standards  and 
Technology 

[Docket  No.  941258-^58] 

Establishment  of  the  Initial  Graphics 
Exchange  Specification  (IGES)  Test 
Service,  Which  Tests  an 
implementation’s  Conformance  to  the 
Federal  Information  Processing 
Standard  (FIPS)  177  and/or  the 
Continuous  Acquisition  and  Life-Cycie 
support  (CALS)  MIL-O-28000,  Class  II 
Subset  (Engineering  Drawings) 

agency:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice  of  establishment  of  the 
IGES  Test  Service  for  testing 
conformance  to  FIPS  177,  Initial 
Graphics  Exchange  Specification  (IGES), 
and/or  the  CALS,  MIL-D-28000,  Class  II 
subset,  and  to  solicit  comments  on  the 
Test  Service. 

SUMMARY:  The  goal  of  FIPS  177  is  to 
maximize  the  probability  of  successful 
data  exchange  between  dissimilar 
computer-aided  design  and  computer- 
aided  manufacturing  (CAD/CAM) 
systems.  The  Text  Service  supports  the 
implementation  of  FIPS  177  by  ensuring 
that  the  basic  concepts  and  geometry  of 
IGES  are  correctly  implemented;  as 
such,  it  provides  an  effective  means  of 
assessing  the  fundamental  capabilities 
of  IGES  processors. 

The  testing  methodology  for  the  IGES 
test  program  is  to  determine  whether  a 
given  preprocessor  or  postprocessor  is 
able  to  create  or  read  conforming  data 
files.  Emphasis  will  be  placed  on  single 
entity  testing,  as  it  is  considered  the 
basic  building  block  for  more  complex 
structures. 

DATES:  The  test  service  for  FIPS  177  was 
established  on  October  1, 1994.  The  test 
services  for  MIL-D-28000,  Class  11 
subset,  was  established  on  Number  1, 
1994. 

ADDRESSES:  Written  comments 
concerning  the  IGES  Test  Service 
should  be  sent  to:  National  Institute  of 
Standards  and  Technology,  ATTN:  IGES 
Test  Service,  Technology  Building, 
Room  A266,  Gaithersburg,  MD  20899. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  Rosenthal  or  Jacki  Schneider, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899, 
Phone:  (301)  975-3265,  email: 
lrosenthal@nist.gov  or 
jschneider@nist.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Both  the  FIPS  177  and  MIL-D-28000 
adopt  the  American  National  Standard 
Digital  Representation  for 


Communication  of  Product  Definition 
Data,  ASME/ANSI  Y14.26M-1989,  the 
equivalent  of  IGES  Version  4.0.  IGES 
specifies  file  structure  and  syntactical 
definition,  and  defines  the 
representation  of  geometric,  topological, 
and  nongeometric  product  definition 
data. 

FIPS  177  addresses  IGES 
implementation  acquisition, 
interpretation,  and  conformance.  It 
includes  conformance  requirements  for 
processors  as  well  as  data  files.  MIL-D- 
28000  defines  5  classes  of  data  by 
application  area  (i.e.,  subset  or 
application  protocol)  and  limits  the  use 
of  IGES  entities  to  those  in  the  specified 
class.  The  primary  objective  of  MIL-D- 
28000  is  to  accelerate  the  operation, 
exchange,  and  standardization  of  digital 
information  systems  acquisition  and 
support. 

The  Computer  Systems  Laboratory 
(CSL)  at  NIST  provides  a  conformance 
testing  service  for  the  FIPS  177  in 
support  of  government  agencies’ 
acquisition  activities.  CSL  has  been 
tasked  by  the  CALS  office  to  establish 
the  IGES  test  service  for  MIL-D-28000. 
Class  II  subset. 

The  testing  of  IGES  files  to  determine 
the  degree  to  which  they  conform  to  the 
Federal  standards  may  be  required  by 
government  departments  and  agencies 
in  accordance  with  Federal  Information 
Resources  Management  Regulation 
(HRMR)  201-20.303,  201-20.304,  201- 
39.1002,  the  associated  Federal  ADP 
and  Telecommimication  Standards 
Index,  and  as  specified  by  FIPS  177, 

Conformance  testing  will  benefit 
CAD/CAM  system  developers,  vendors, 
and  users  through  increased  quality 
assurance  and  progress  toward  open 
systems. 

Obtaining  Validation  Services 

The  NIST  provides  the  validation  test 
service  on  a  cost-reimbursable  basis. 
These  services  are  available  to  both  the 
producers  and  users  of  CAD/CAM 
products.  Upon  request,  NIST  will 
supply  the  (Illient  with  an  IGES 
Information  Pack  which  will  include  a 
description  of  the  test  service  and 
procedures. 

Dated:  January  10, 1995. 

Samuel  Kramer, 

Assocjofe  Director. 

IFR  Doc.  95-1027  Filed  1-13-95;  8:45  ami 
BILLING  CODE  3510-CN-M 
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Patent  and  Trademark  Office 

Notice  of  Hearing  and  Request  for 
Comments  on  Changes  to  a  Twenty- 
Year  Patent  Term  and  Its  Effects  on 
Patent  Expiration  Dates  and  Patent 
Term  Extensions 

AGENCY:  Patent  and  Trademark  Office, 
Commerce. 

ACTION:  Notice  of  public  hearing  and 
request  for  comments. 

SUMMARY:  In  a  Notice  published  on 
December  21, 1994  [59  FR  63951],  the 
Patent  and  Trademark  Office  (“PTO”) 
announced  a  public  hearing  on 
proposed  changes  related  to  the  20-year 
patent  term  cxmtained  in  the  Uruguay 
Round  Agreements  Act  (“URAA”).  Pub. 
L.  103-465. 

Concurrently  with  the  hearing 
scheduled  for  February  16, 1995,  PTO 
also  seeks  comments  on  several 
additional  issues  that  are  relevant  to  the 
Food  and  Drug  Administration’s 
interpretation  and  application  of  current 
provisions  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (“FDCA”)  and  its 
implementing  regulaticms  in  light  of  the 
changes  to  title  35,  United  States  Code, 
effected  by  passage  of  the  URAA.  The 
specific  provisions  of  the  FDCA  that 
would  be  affected  govern  the 
submission  of  patent  information 
related  to  new  drug  applications 
(“NDAs”)  and  the  submission  and 
approval  of  abbreviated  new  drug 
applications  (“AND As”)  for  generic 
equivalents  of  listed  drugs  in 
anticipation  of  the  expiration  of  patent 
protection  for  the  listed  drugs.  (See  21 
U.S.C.  321;  21  CFR  part  314,  subparts  C 
and  D.)  Similarly  affected  may  be  FDCA 
provisions  related  to  the  submission  of 
new  animal  drug  applications 
(“NADAs”)  and  the  submission  and 
approval  of  abbreviated  new  animal 
drug  applications  (“ANADAs”).  (See  21 
U.S.C.  360b).  Because  the  changes  to 
title  35  may  affect  the  effective  date  of 
AND,^  and  ANAD.A  approval  under  the 
FDC.A  and  are  rtdevant  to  the  issues  that 
will  be  discussed  at  the  public  hearing 
to  be  hold  on  Februaiy  16. 1995,  PTO 
will  sot  aside  a  portion  of  the  meeting 
to  address  these  issues. 

In  addition,  PTO  swiks  comments  on 
the  URAA’s  effect  on  existing  patent 
term  extensions  under  35  U.S.C.  156. 
DATES:  The  public  hearing  will  be  held 
on  February  16,  1995,  at  9:30  a.m.  in  the 
Commissioner’s  Conference  Room  912, 
Crystal  Park  2,  2121  Crystal  Drive, 
Arlington,  Virginia.  Oral  testimony  on 
issues  addressed  in  this  notice  will 
begin  at  1:00  p.m.  Requests  to  present 
oral  testimony  should  be  received  on  or 
before  February  14, 1995.  Written 


comments  must  be  submitted  on  or 
before  February  17,  1995. 

ADDRESSES:  Address  written  comments 
and  requests  to  present  oral  testimony  to 
the  Commissioner  of  Patents  and 
Trademarks.  Washington.  D.C.  20231. 
Attention:  Stephen  G.  Kunin,  Deputy 
Assistant  Conunissioner  for  Patent 
Policy  and  Projects,  Crystal  Park  2,  Suite 
919,  or  by  fax  to  (703)  305-8825 
Persons  with  comments  on  the  issues 
raised  in  this  notice  should  also  forward 
copies  of  those  comments  to  the  Food 
and  Drug  Administration,  Attention: 
Dockets  Management  Branch  (HFA- 
305),  Room  1-23, 12420  Parklawn  Dr.. 
Rockville,  MD  20857,  identified  with 
docket  number  95N-0005 
FOR  FURTHER  INFORMATION  CONTACT:  H, 
Dieter  Hoinkes  by  telephone  at  (703) 
305-9300,  by  fax  at  (703)  305-6885, 
through  electronic  mail  to 
hoinkes@uspto.gov,  or  by  mail  marked 
to  his  attention  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Box  4,  Washington,  DC 
20231  Persons  may  also  contact  Brain 
Malkin  by  Phone  at  (301)  443-1382,  by 
fax  at  (301)  443-0232  or  by  mail  marked 
to  his  attention  and  addressed  to  the 
Food  and  Drug  Administration,  Office  of 
Health  Affairs,  HFY-20,  5600  Fishers 
Lane,  Rockville,  MD  20857 

SUPPLEMENTARY  INFORMATION: 

I.  The  Effect  of  URAA  on  the  FDCA’s 
ANDA  Approval  Process 

Background 

As  described  in  detail  in  the  Federal 
Register  notice  published  on  December 
12.  1994,  the  URAA  was  signed  into  law 
on  December  8,  1994  (Pub.  L.  103-465). 
The  amendments  to  title  35,  United 
States  Code,  in  the  URAA  that  relate  to 
patent  terms  will  become  effective  June 
8, 1995.  Certain  provisions  of  the  URAA 
patent  amendments  will  change  the 
term  of  existing  patents  from  1 7  years 
from  the  date  of  patent  grant  to  20  years 
from  the  date  of  filing  of  the  patent 
application.  If  the  patent  application 
contains  a  specific  reference  to  an 
earlier  application  under  35  U.S.C.  120, 
121  or  365(c).  the  patent  term  will  end 
20  years  from  the  date  on  which  the 
earliest  application  relied  on  was  filed. 
Patents  that  are  in  force  on.  or  applied 
for  by,  June  8, 1995,  wdll  be  entitled  to 
the  longer  of  1 7  years  from  the  date  of 
the  grant  of  the  patent,  or  20  years  from 
the  date  of  filing  of  the  application.  In 
addition,  the  URAA  patent  amendments 
provide  for  the  extension  of  patents  (up 
to  a  maximum  of  five  years)  in  certain 
specified  instances  where  there  was 
delay  in  the  issuance  of  the  patent.  This 
extension  is  separate  from,  and  in 


addition  to.  the  patent  term  extension 
available  under  35  U.S.C.  156. 

Section  532(c)(2)  of  the  URAA  patent 
amendments  also  limits  the  remedies 
available  to  a  patent  holder  for  patent 
infringement  under  certain 
circumstances.  Specifically,  a  patent 
holder  may  not  obtain  an  injunction  or 
monetary  damages,  currently  provided 
under  title  35,  for  “acts  which  (A)  were 
commenced  or  for  which  substantial 
investment  was  made  before  [June  8, 
1995]  and  (B)  became  inftinging  by 
reason  of  (any  amendment  to  a  patent 
term  resulting  from  the  new  20-year 
provision].’’  Instead,  the  patent  holder 
may  only  collect  an  “equitable 
remuneration"  under  such 
circumstances. 

These  amendments  to  title  35  may 
affect  the  drug  approval  process.  Under 
the  FDCA,  pharmaceutical  companies 
seeking  to  market  pioneer  drugs  must 
first  obtain  FDA  approval  through  the 
filing  of  an  NDA  (see,  21  U.S.C.  355(a) 
and  (b)).  In  addition  to  data 
demonstrating  the  safety  and 
effectiveness  of  the  drug,  an  NDA 
applicant  is  required  to  submit  to  FDA 
information  on  any  patent  which  claims 
the  drug  or  a  method  of  using  such  drug 
for  which  a  claim  of  patent  infringement 
could  reasonably  be  asserted  against  an 
unauthorized  party  (see,  21  U.S.C. 
355(b)(1)  and  (c)(2)).  The  patent 
information  must  include  the  patent 
number  and  date  of  expiration.  FDA 
publishes  this  required  information  in 
its  official  publication.  Approved  Drug 
Products  With  Therapeutic  Equivalence 
Evaluations  (commonly  referred  to  as 
the  “Orange  Book”). 

Under  section  505(j)(2)(A)(vii)  of  the 
FDCA  (21  U.S.C.  355(j){2)(A)(vii)),  an 
ANDA  must  include  a  certification,  in 
the  opinion  of  the  applicant  and  to  the 
best  of  the  applicant’s  knoivledgt^  with 
respect  to  each  patent  w  hich  claims  thti 
listed  drug.  (I)  that  such  patent 
information  has  not  been  filed.  (II)  that 
such  patent  has  expired,  (111)  of  the  date 
on  which  such  patent  will  expire,  or 
(IV)  that  such  patent  is  invalid  or  will 
not  be  infringed  by  the  manufacture, 
use,  or  sale  of  the  new'  drug  for  which 
the  application  is  submitted.  In 
addition,  an  ANDA  applicant,  who 
certifies  that  a  patent  is  either  invalid  or 
w'ill  not  be  infringed,  must  provide 
notice  of  this  filing  to  each  owner  of  the 
patent  as  well  as  to  the  holder  of  the 
approved  NDA  for  the  listed  drug  whit  h 
is  claimed  by  the  patent  (see  21  U.S.C. 
355(j)(2)(B)(i)).  This  notice  must  contain 
a  statement  of  the  legal  and  factual 
grounds  that  support  the  applicant’s 
opinion  that  the  patent  is  not  valid, 
unenforceable,  or  will  not  be  infringed 
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(see  21  U.S.C.  355(jK2)(BMii):  21  CFR 
314.52(cM6)). 

Under  the  FDCA,  an  ANDA  approval 
shall  be  made  effective  on  the  d^e 
certified  by  the  ANDA  applicant  to  be 
the  date  on  which  a  patent  expires  (see 
21  U.S.C.  355(jJ(4MB)(ii)).  or 
immediately  if  certified  by  the  ANDA 
applicant  (1)  that  patent  information  has 
not  been  filed  or  that  the  patent  has 
expired  (see  21  U.S.C.  355(i)(4)(B)(i});  or 
(2)  that  the  patent  is  invalid  or  will  not 
be  infringed,  unless  an  action  is  brought 
within  45  days  after  the  ANDA 
applicant  gives  notice  to  the  patent 
holder  under  section  505(jK2)(B)(i)  of 
the  FDCA  (see  21  U.S.C. 

355(j)(4)(B)(iii)). 

The  FDCA  and  implementing 
regulations  provide  no  other  mechanism 
by  which  to  stay  the  effective  date  of  an 
ANDA  approval. 

Under  tne  FDCA,  similar  provisions 
appl}  to  NADAs  and  ANADAs.  Upon 
the  approval  of  an  NADA,  FDA 
publishes  required  NADA  patent 
information  in  its  official  publication, 
FDA  Approved  Animal  Drag  Products 
(referred  to  as  the  “Greek  Book”).  (See 
21  U.S.C.  360b(b)(l)).  ANADAs  are 
subject  to  patent  certification 
retjuirements  (see  21  U.S.C. 
360b(n)(l)(H))  and  to  approval  effective 
dates  (see  21  U.S.C.  360b(c)(2)(D)), 
similar  to  the  ANDA  provisions 
described  above.  The  effective  approval 
dale  of  an  AN  ADA,  similar  to  an  ANDA, 
is  stayed  only  if  an  action  is  brought 
within  45  days  after  the  ANADA 
applicant  gives  notice  to  the  patent 
holder  under  21  U.S.C.  360(n)(2)(B)(i). 
that  the  patent  is  not  valid  or  will  not 
be  infringed.  The  FDCA  provides  no 
other  mechanism  by  which  to  stay  the 
effective  date  of  an  ANADA. 

Issues  Upon  Which  Comments  Are 
Sought 

Comments  are  requested  nigarding  the 
effect  of  the  URAA  patent  (ynendments 
upon  the  filing  and  approval  of  ANDAs 
and  ANADAs.  Specifically,  comments 
ar»^  requested  on  the  following 
questions: 

1 .  Should  FDA  revised  the  patent 
term  expiration  dates  currently  listed  in 
the  Orange  Book  and  Green  Book  for 
those  patents  entitled  to  a  longer  tenn 
under  the  URAA,  because?  they  are  in 
force  on  June  8, 1995? 

2.  Should  PTO,  at  the  request  of  NDA 
or  NAD.\  holders,  certify  (or 
alternatively,  verify)  now  patent 
expiration  dates  under  the  URAA  for 
patents  currently  listed  in  the  Orange 
Book  and  the  Green  Book? 

3.  Should  NDA  and  NADA  holders  be 
niquired  to  submit  to  FDA  revised 
patent  expiration  dates  for  those  patmits 


currently  listed  in  the  Orange  Book  and 
Green  Bmk  that  Will  have  a  longer  term 
under  URAA?  If  so,  should  such 
submissions  be  required  to  be  made  (1) 
by  June  8, 1995,  (2)  only  after  PTO 
certifies  or  verifies  the  claimed  patent 
term  expiration  date,  m'  (3)  within  some 
other  specified  time  period? 

4.  If  revised  patent  term  expiration 
dates  are  published  in  the  Orange  Book 
and  the  Green  Book,  then  if  PTO  does 
not  certify  or  verily  the  patent  term 
expiration  date  identifi^  by  the  NDA  or 
NADA  holder,  what  submission,  if  any, 
should  FDA  require  to  verify  the  date? 
Should  FDA  publish  the  revised  patent 
term  expiration  date  submitted  by  the 
NDA  or  NADA  holder  without 
verification? 

5.  If  revised  patent  term  expiration 
dates  are  published  in  the  Orange  Book 
and  the  Green  Book,  what  revisions  to 
patent  certifications,  if  any  should 
applicants  with  pending  ANDAs  or 
ANADAs  be  required  to  make?  When 
.should  such  revisions  to  patent 
certifications  be  made?  What  type  of 
information  related  to  substantial 
investment,  if  any,  should  ANDA  and 
ANADA  applicants  be  required  to  make 
with  such  revisions? 

II.  The  Effect  of  URAA  on  Existing 
Patent  Term  Extensions  Under  35 
U.S.C  156 

Under  35  U.S.C.  156,  patent  term 
extensions  are  issued  for  eligible  patents 
from  the  original  expiration  date  of  the 
patent.  Since  this  provision  was  enacted 
in  1984,  the  PTO  has  issued  195 
certificates  of  patent  term  extension  in 
accordance  with  section  156.  Under  the 
URAA,  patents  in  force  on  June  8, 1995, 
are  entitled  to  a  patent  term  of  17  years 
from  grant  or  20  years  from  filing, 
whichever  is  longer.  The  PTO  estimates 
that  93  patents  whose  terms  were 
extended  under  section  156  would  be 
entitled  to  such  longer  patent  term.  The 
PTO  has  assumed,  for  the  purpose  of 
evaluating  the  number  of  extending 
patents  that  may  be  affected  by  the  20- 
year  patent  term,  that  a  patent  that 
would  have  expired  (under  the  original 
17-year  patent  term)  before  June  8, 1995, 
but  has  received  a  patent  term  extension 
for  a  period  beyond  June  8, 1995  (with 
the  rights  prescribed  in  35  U.S.C. 

156(b)),  is  a  patent  “in  force”  on  June 
8, 1995. 

There  are  several  ways  to  interpret  the 
provision  of  the  URAA  that  grants  the 
longer  of  a  1 7  or  20- year  patent  term  to 
patents  in  fort*  on  June  8, 1995.  and 
that  have  been  or  will  be  extended 
under  section  156.  First,  the  extension 
already  issued  by  the  PTO  could  simply 
be  added  to  the  longer  of  the  17  or  20- 
year  patejit  term.  No  action  wouUi  Ire 


required  by  the  PTO.  Second  the 
extension  already  issued  by  the  PTO 
could  be  interpreted  to  operate  from 
“the  original  expiration  date  of  the 
patent"  (35  U.S.C.  156(a)),  which  could 
be  interpreted  as  the  expiration  date  of 
the  17-year  patent  term.  Again,  no 
action  would  be  required  by  the  PTO.  A 
third  interpretation  could  be  that  the 
appropriate  extension  under  section  156 
would  be  added  to  the  longer  of  the  17 
or  20-year  patent  term.  This  third 
interpretation  would  require  the  PTO  to 
revise  the  extension  granted  in  some 
cases  as  the  14-year  limitation  of  a 
patent  term  counted  from  the  date  of 
market  approval  (35  U.S.C.  156(cK3)) 
would  be  applicable  to  the  extended 
patent  term  regardless  of  whether  the 
original  expiration  date  of  the  patent 
was  17  years  from  grant  or  20  years  from 
the  filing  date.  The  PTO  seeks 
comments  from  the  public  on  the 
appropriate  course  of  action  with 
respect  to  patents  that  have  been  or  will 
be  issued  term  extensiems  under  section 
156  of  title  35,  United  States  Code. 

Questions 

1.  Should  PTO  take  any  action  with 
respect  to  existing  patent  term 
extensions  under  section  156? 

2.  What  approach  should  PTO  take 
with  respect  to  the  calculation  of  new 
patent  term  extensions  under  section 
156  where  the  patent  is  entitled  to  the 
longer  of  the  17  or  20-year  patent  lerni 
under  the  UR\A? 

Comments  on  any  other  issues 
relevant  to  the  relationship  between  the 
URAA  and  the  FDCA  or  existing  patent 
term  extensions  under  35  U.S.C.  156  are 
also  invited. 

Dated:  January  11. 1995. 

Michael  K.  Kirk, 

Deputy  Assistant  Secretary  Conrnien  e  and 
Deputy  Commissioner  of  Patents  anti 
Trademarks. 

(FR  Doc.  95-1073  Filed  1-13-95;  8:45  amj 
BILLING  COOE  3510-1S-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  the  Slovak  Republic; 
Correction 

January  10.  1995. 

The  letter  to  the  Commissioner  of 
Customs  published  in  the  Federal 
Register  on  December  16,  1994  (59  FR 
65019)  should  be  corrected  as  follow.s: 

1.  In  column  2,  paragraph  1,  line  3, 
change  "June  10, 1993”  to  rdad  “June  7, 
1994.” 
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2.  In  column  2,  paragraph  1,  line  9, 
change  “June  1, 1993  and  extends 
through  May  31, 1994”  to  read  “June  1, 
1994  and  extends  through  May  31, 
1995.” 

3.  In  column  3,  paragraph  1,  line  3, 
change  “June  10, 1993”  to  read  “June  7, 
1994.” 

4.  In  the  footnote,  change  “May  31. 
1993”  to  read  “May  31, 1994.” 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-1019  Filed  1-13-95;  8:45  am] 
BILLING  CODE  3510-OR-F 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Marine  Mammals 

agency:  Advanced  Research  Projects 
Agency,  DOD. 

ACTION:  Notice  of  public  hearing  on  draft 
environmental  impact  statement. 

SUMMARY:  The  Advanced  Research 
Projects  Agency  (ARPA)  in  cooperation 
with  the  National  Marine  Fisheries 
Service  (NMFS)  will  hold  a  public 
hearing  on  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the  Kauai 
Acoustic  Thermometry  of  Ocean 
Climate  (ATOC)  Project  and  its 
associated  Marine  Mammal  Research 
Program. 

DATES:  The  public  hearing  will  take 
place  on  February  9, 1995  at  6:00  P.M., 
at  the  Kauai  War  Memorial  Convention 
Hall,  4191  Hardy  St.,  Lihue,  Kauai, 
Hawaii. 

ADDRESSES:  To  obtain  a  copy  of  the  Draft 
EIS,  contact  Marilyn  E.  Cox,  Campus 
Planning  Office,  0006,  9500  Gilman 
Drive,  University  of  California,  San 
Diego,  La  Jolla,  CA  92093.  Telephone 
(619) 534-3860. 

FOR  FURTHER  INFORMATION  CONTACT: 

All  non-government  organizations  and 
scientists  who  wish  to  present  prepared 
testimony  should  contact  Mr.  Eugene 
Nitta,  Protected  Species  Program 
Coordinator,  Pacific  Ocean  Area-NMFS 
at  (808)  (973-2937  at  least  48  hours 
before  the  hearing  so  that  a  general 
agenda  can  be  prepared.  A  written  copy 
of  each  testimony  to  be  presented  is 
requested  on  the  day  of  the  hearing.  It  . 
is  use  slides  or  overheads  only  if 
absolutely  necessary  during 
presentations,  and  copies  of  any  slides 
or  overheads  should  be  made  available 
to  Mr.  Nitta  on  the  day  of  the  hearing. 

Other  persons  interested  in  making  a 
statement  at  this  hearing  should  bring  a 
written  copy  of  the  statement  to  the 


hearing,  and  will  be  given  an 
opportunity  to  make  such  statements 
following  the  prepared  testimonies. 
Anyone  who  requires  additional 
information  or  special  accommodations 
to  attend  the  public  hearing  should 
contact  the  person  named  above  at  least 
7  days  before  the  hearing.  Comments  on 
the  Draft  EIS  will  be  accepted  imtil 
February  20, 1995. 

SUPPLEMENTARY  INFORMATION:  On  April 
15, 1994,  notice  was  published  in  the 
Federal  Register  that  the  ARPA,  in 
cooperation  with  the  NMFS,  intended  to 
prepare  an  EIS,  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  on 
an  application  for  a  scientific  research 
permit  to  allow  harassment  of  marine 
mammals  and  sea  turtles  by  a  low 
frequency  sound  source  associated  with 
the  ATOC  program  in  waters  off  Kauai, 
Hawaii,  and  to  monitor  the  effects 
thereof.  The  ATOC  project  is  a  basin- 
scale-research  effort  to  determine  long¬ 
term  oceem  climate  changes  by  using 
acoustic  sound  paths  in  the  sea’s  deep 
“sound  channel”  to  precisely  measure 
average  ocean  temperatures.  A  two-year 
research  program  is  proposed  to  be 
carried  out  to  study  any  potential  effects 
of  the  ATOC  sound  transmissions  on 
marine  mammals  and  sea  turtles.  Two 
sound  sources  are  currently  proposed; 
one  off  the  north  shore  of  Kauai,  Hawaii 
(which  is  the  subject  of  this  Draft  EIS) 
and  the  other  offshore  California  near 
Point  Sur  (the  subject  of  a  separate  draft 
EIS). 

Dated:  January'  10,  1995 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  95-995  Filed  1-13-95;  8:45  am) 
BILLING  CODE  SOOO-04-M 


Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-462),  announcement  is  made  of 
the  following  Committee  meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  31  January  and  1  February 
1995. 

Time  of  Meeting:  0800-1630,  31  January 
1995;  0800-1630, 1  February  1995. 

Place:  Arlington,  VA. 

Agenda.  The  Army  Science  Board  1995 
Summer  Study  on  “Army  Support 
Operations  Other  Than  War  (OOTIV) — 
Logistical  Support”  will  meet  for  discussions 
focused  on  current  doctrine,  missions, 
functions,  force  structures  and  modules,  and 
technologies.  Briefings  will  be  provided 
covering  logistics  lessons  learned  from 


Somalia,  Macedonia,  and  Haiti.  Additionally, 
the  Army’s  logistics  initiatives  will  be 
briefed.  This  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b(c)  of 
title  5,  U.S.C.,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C.,  Appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695^781 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board 
[FR  Doc.  95-1110  Filed  1-13-95,  8:45  am] 
BILLING  CODE  3710-08-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP93-99-005] 

Colorado  Interstate  Gas  Co.;  Notice  of 
Tariff  Compliance  Filing 

January  10, 1994. 

Take  notice  that  on  January  4, 1995, 
Colorado  Interstate  Gas  Company  (GIG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
revised  tariff  sheets,  and  FERC  Gas 
Tariff,  Original  Voliune  No.  2.  GIG  states 
that  the  new  tariff  sheets  were  filed  to 
comply  with  the  letter  order  issued 
November  10,  1994,  in  Docket  No. 
RP93-99-000,  et  al.  (“Order”). 

Accordingly,  GIG  submitted  for  filing 
the  following  tariff  sheets: 

First  Revised  Volume  No.  1 
Substitute  Third  Revised  Sheet  No.  7 
Substitute  Third  Revised  Sheet  No.  8 
Substitute  Third  Revised  Sheet  No.  9 
Second  Substitute  Third  Revised  Sheet  No.  9 
Substitute  Fourth  Revised  Sheet  No.  10 
Second  Substitute  Fourth  Revised  Sheet  No. 
10 

Substitute  Third  Revised  Sheet  No.  12 
Sutstitute  Second  Revised  Sheet  No.  358 
Original  Volume  No.  2 
Substitute  Eleventh  Revised  Sheet  No.  463 

The  Order  approved  the  Stipulation 
and  Agreement  (Stipulation)  filed  by 
GIG  on  August  16, 1994.  The  Stipulation 
establishes  rates  for  CIG’s  post- 
restructuring  period  beginning  on 
October  1, 1993  and  the  tariff  sheets  are 
being  filed  to  implement  these  rates. 

GIG  states  that  a  copy  of  this  filing 
was  serv'ed  upon  all  parties  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
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Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  AH  such 
protests  should  be  filed  on  or  before 
January  18, 1995.  Protests  will  be 
considered  hjT the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  procee<iing. 
Copies  of  this  filing  are  on  file  with  the 
commission  and  are  available  for  public 
inspection  in  the  public  referenr.e  room. 
IrSiii  D.  Cashell,  -  ^ 

Secretary. 

IFR  Doc.  95-1028  Filed  1-13-95;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-294-005] 

Panhandle  Eastern  Pipe  Line  Co.; 

Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  10, 1995r 

Take  notice  that  on  January  5. 1995, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing.  The  proposed 
effective  dates  of  the  revised  tariff  sheets 
are  July  1, 1994,  August  1, 1994, 

October  1, 1994  and  November  1 , 1994,  - 
as  applicable. 

Panhandle  states  that  this  filing  is 
made  in  compliance  with  Ordering 
Paragraph  (c)  of  the  Commission’s 
December  21, 1994,  Order  on  Technical 
Conference,  Compliance  Filing, 
Rehearing  and  Rejected  Tariff  Sheets  • 
which  required  Panhandle  to  update  the 
calculations  of  the  firm  and 
interruptible  surcharges  based  on  firm 
an  interruptible  billing  determinants 
prior  to  the  application  of  the  required 
discount  adjustments. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers,  all  parties  to  this  proceeding 
and  applicable  state  regulatory 
commissions. 

Any  person  desiring  to  protest  the 
said  filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washingtcm,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 

All  such  protests  should  be  filed  on  or 
before  January  18, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-1029  Filed  1-13-95;  8:45  ami 
BILUNG  CX)OE  6717-01-M 


[Docket  No.  RP95-121-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  10, 1995. 

Take  notice  that  on  January  4, 1995, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  tendered  for  filir^  with 
the  Commission  First  Revised  Sheet  No. 
35  of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  containing  changes  in 
rates  to  become  effective  on  February  1, 
1995. 

According  to  Granite  State,  its  filing  is 
a  limited  Section  4  filing  to  direct  bill 
its  former  bundled  sales  customers.  Bay 
State  Gas  Company  (Bay  State)  and 
Northern  Utilities,  Inc.  (Northern 
Utilities),  for  unreimbursed 
transportation  charges  paid  to 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  for  transportation  services 
rendered  during  September  and 
October,  1993,  two  months  before 
Granite  State  commenced  its 
restructured  operations  on  November  1 , 
1993. 

Granite  State  further  asserts  that,  prior 
to  restructuring,  it  had^sembled  a 
system  supply  of  natural  gas  to  support 
its  sales  services,  which  included 
purchases  of  Canadian  gas  fi'om 
Boundary  Gas,  Inc.  (Boundary  Gas)  and 
Shell  Canada,  Limited  (Shell).  Granite 
State  purchased  these  supplies  at  the 
U.S. -Canadian  border  and  arranged  for 
transportation  services  on  upstream 
pipelines,  among  which  was  Tennessee, 
for  delivery  of  these  supplies,  to  its 
market  area  under  Tennessee’s  Rate 
Schedules  CGT-NE,  FT-A,  and  NET- 
NE. 

According  to  Granite  State,  it  was 
authorized  to  pass  through  the  upstream 
transportation  charges  in  a 
Transportation  Co^  Adjustment  added 
to  its  sales  rates  during  the  period  prior 
to  the  date  it  commenced  restructiued 
operations.  The  Transportation  Cost 
Adjustment  was  approved  by  the 
Commission  in  Boundary  Gas,  Inc.,  et 
a/..  26  FERC ‘I  61,114(1994). 

Granite  State  further  states  that,  in 
Docket  No.  RP94-293-000,  it  filed  on 
June  15, 1994,  to  direct  bill  its  former 
sales  customers  for  unreimbursed 
upstream  transportation  chaiges  for  the 
period  ending  October  31, 1993. 
According  to  Granite  State  Tennesstie 


continues  to  revise  and  refine  its 
billings  to  Granite  State  for 
transportation  services  during 
September  and  October,  1993,  and  it  has 
received  additional  billings  from 
Tennessee  in  the  amount  of  $104,426.15 
for  the  volumetric  component  for 
services  under  Tennessee’s  Rate 
Schedules  CGT-NE,  FT-A  and  NET-NE 
for  the  months  of  September  and 
October,  1993,  which  Granite  State 
proposes  to  direct  bill  Bay  State  and 
Northern  Utilities  through  its  filing  of 
First  Revised  Sheet  No.  35. 

According  to  Granite  State,  copies  of 
its  filing  were  served  upon  its 
customers.  Bay  State  and  Northern 
Utilities,  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385. 214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  18. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  CdmmissiOh’s  Rules.  Coptes'of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 

Secretary. 

IFR  Doc:.  95-1030  Filed  1-13-95;  8:45  amj 
BILLING  COOE  671?-ai-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5140-5] 

Public  Water  System  Supervision 
Program  Revision  for  Commonwealth 
of  Puerto  Rico 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEP.A). 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Crimnionwealth  of  Puerto  Rico  is 
revising  its  approved  Public  Water 
System  Supervision  Primacy  Program. 
The  Commonwealth  ef  Puerto  Rico  has 
adopted  drinking  water  regulations  that 
satisfy  the  National  Primary  Drinking 
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Water  Regulations  for  the  Synthetic 
Organic  Chemicals  and  Inorganic 
Chemicals;  Monitoring  for  Unregulated 
Contaminants  rule  (Phase  2),  Monitoring 
for  Volatile  Organic  Chemicals  rule 
(Phase  2B),  and  the  Synthetic  Organic 
Chemicals  and  Inorganic  Chemicals  rule 
(Phase  5).  These  regulations  were 
promulgated  by  EPA  on  January  30, 

1991  (56  FR  3526),  July  1, 1991  (56  FR 
30266)  with  May  27, 1992  correction  (57 
FR  22178):  and  July  17. 1992  (57  FR 
31776),  respectively. 

The  USEPA  has  determined  that 
Puerto  Rico’s  Phase  regulations  are  no 
less  stringent  than  the  corresponding 
Federal  regulations  and  that  Puerto  Rico 
continues  to  meet  all  requirements  for 
primary  enforcement  responsibility  as 
specified  in  40  CFR  142.10.  All 
interested  parties,  other  than  Federal 
Agencies,  may  request  a  public  hearing. 

A  request  for  a  public  hearing  must  be 
submitted  to  the  USEPA  Regional 
Administrator  at  the  address  shown 
below  within  thirty  (30)  days  after  the 
date  of  this  Federal  Register  Notice.  If 
a  substantial  request  for  a  public  hearing 
is  made  within  the  required  thirty-day 
period,  a  public  hearing  will  be  held 
and  a  notice  will  be  given  in  the  Federal 
Register  and  a  newspaper  of  general 
circulation.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  If  no  timely 
and  appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  choose  to  hold  a  hearing  on 
his/her  motion,  this  determination  shall 
become  final  and  effective  thirty  (30) 
days  after  publication  of  this  Federal 
Register  Notice.  Any  request  for  a 
public  hearing  shall  include  the 
following  information: 

(1)  the  name,  address  and  telephone 
number  of  the  individual  organization 
or  other  entity  requesting  a  hearing; 

(2)  a  brief  statement  of  the  requesting 
person’s  interest  in  the  Regional 
Administrator’s  determination  and  a 
brief  statement  on  information  that  the 
requesting  person  intends  to  submit  at 
such  hearing: 

(3)  the  signature  of  the  individual 
making  the  requests  or,  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

ADDRESSES:  Requests  for  Public  Hearing 
shall  be  addressed  to;  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency — Region  II,  Jacob  K. 
Javits  Federal  Building,  26  Federal 
Plaza,  New  York,  New  York  10278. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  9:00  am 


and  4:30  pm,  Monday  through  Friday,  at 
the  following  offices; 

Public  Water  Supply  Supervision 
Program,  Puerto  Wco  Department  of 
Health,  Edificio  A.  Centro  Medico, 

Call  Box  70184,  San  Juan,  Puerto  Rico 
00936. 

U.S.  Environmental  Protection  Agency, 
Caribbean  Field  Office,  Centro  Europa 
Building,  1492  Ponce  De  Leon 
Avenue,  Suite — 417,  Santurce,  Puerto 
Rico  00907. 

U.S.  Environmental  Protection 
Agency — Region  II,  Public  Water 
System  Supervision  Section  Room 
853,  Jacob  K.  Javits  Federal  Building, 
26  Federal  Plaza,  New  York,  New 
York  10278. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  Trinidad,  Chief,  Water 
Management  Staff,  Caribbean  Field 
Office,  U.S.  Environmental  Protection 
Agency,  Centro  Europa  Building,  1492 
Ponce  De  Leon  Avenue,  Suite — 417, 
Santurce,  Puerto  Rico  00907,  (809)  729- 
6951. 

(Section  1413  of  the  Safe  Drinking  Water  Act, 
as  amended,  and  40  CFR  142.10  of  the 
NPDWR) 

William  ).  Muszynski, 

Acting  Regional  Administrator  EPA,  Region 
II. 

[FR  Doc.  95-1064  Fifed  1-13-95;  8:45  am] 
BILUNG  CODE  6560-«0-M 


IFRL-5140-4] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of  New 
Jersey 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  New  Jersey  is  revising  its 
approved  Public  Water  System 
Supervision  Primacy  Program.  The  State 
of  New  Jersey  has  adopted  drinking 
water  regulations  that  satisfy  the 
National  Primary  Drinking  Water 
Regulations  for  the  Lead  and  Copper 
Rule  (LCR).  USEPA  regulations  were 
promulgated  on  June  7, 1991  (56  FR 
26460).  The  USEPA  has  determined  that 
New  Jerseys  Lead  and  Copper 
regulations  are  no  less  stringent  than  the 
corresponding  Federal  regulations  and 
that  New  Jersey  continues  to  meet  all 
requirements  for  primary  enforcement 
responsibility  as  specified  in  40  CFR 
142.10.  All  interested  parties,  other  than 
Federal  Agencies,  may  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  to  the  USEPA 
Regional  Administrator  at  the  address 
shown  below’  within  thirty  (30)  days 


after  the  date  of  this  Federal  Register 
Notice.  If  a  substantial  request  for  a 
public  hearing  is  made  within  the 
required  thirty-day  period,  a  public 
hearing  will  held  and  a  notice  will 
be  given  in  the  Federal  Register  and  a 
newspaper  of  general  circulation. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  choose  to  hold  a  hearing  on 
his/her  motion,  this  determination  shall 
become  final  and  effective  thirty  (30) 
days  after  publication  of  this  Federal 
Register  Notice. 

Any  request  for  a  public  hearing  shall 
include  the  following  information: 

(1)  The  name,  address  and  telephone 
number  of  the  individual  organization 
or  other  entity  requesting  a  hearing; 

(2)  A  brief  statement  of  the  requesting 
person’s  interest  in  the  Regional 
Administrator’s  determination  and  a 
brief  statement  on  information  that  the 
requesting  person  intends  to  submit  at 
such  hearing: 

(3)  The  signature  of  the  individual 
making  the  requests  or,  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

ADDRESSES:  Requests  for  Public  Hearing 
shall  be  addressed  to:  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency — Region  II.  Jacob  K. 
Javits  Federal  Building.  26  Federal 
Plaza,  New  York,  New  York  10278. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  9:00  am 
and  4:30  pm,  Monday  through  Friday,  at 
the  following  offices: 

New’  Jersey  Department  of 
Environmental  Protection,  Division  of 
Water  Resources,  Bureau  of  Safe 
Drinking  Water,  P.O.  Box  CN— 426, 
Trenton,  New’  Jersey  08625-0402. 

U.S.  Environmental  Protection 
Agency — Region  II,  Public  Water 
System  Supervision  Section,  Room 
853,  Jacob  K.  Javits  Federal  Building, 
26  Federal  Plaza,  New  York,  New 
York  10278. 

For  further  information,  you  may 
contact:  Walter  E.  Andrews,  Chief, 
Drinking  and  Groundwater  Protection 
Branch.  U.S.  Environmental  Protection 
Agency — Region  II,  (212)  264-1800. 
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(Section  1413  of  the  Safe  Drinking  Water  Act, 
as  amended,  and  40  CFR  142.10  of  the 
NPDWR) 

William  ),  Muszynski, 

Deput\  Regional  Administrator,  EPA,  Region 
11. 

IFR  Doc.  95-1065  Filed  1-13-95:  8:45  am) 
BILLING  CODE  6560-S0-M 


[FRL-5140-6] 

Printing  Sector  Subcommittee  of  the 
Common  Sense  Initiative  Council 

action:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Environmental  Protection  Agency  is 
convening  an  open  meeting  of  the 
Printing  Sector  Subcommittee  of  EPA’s 
Common  Sense  Initiative  Council,  on 
February  8  and  9, 1995.  The  meeting  has 
several  purposes:  (1)  to  establish  the 
Subcommittee  and  address  procedural 
matters  relating  to  its  operation;  (2)  to 
discuss  goals,  objectives,  and  desired 
outcomes  for  the  printing  sector:  and 
(3),  to  assemble  workgroups  and  discuss 
the  substantive  issues  that  the 
workgroups  should  address.  The 
meeting  is  open  to  the  public.  Seating 
may  be  limited  therefore  advance 
registration  is  recommended. 

Any  person  or  organization  interested 
in  attending  the  meeting  should  contact 
Ms.  Nancy  Cichowicz,  Alternate 
Designated  Federal  Official,  no  later 
than  January  27, 1995  at  215-597-2030, 
Limited  time  will  be  provided  for 
persons  wishing  to  make  an  oral 
presentation  or  comments  at  the 
meeting.  Anyone  wishing  to  submit 
written  comments  must  forward  at  least 
35  copies  of  these  comments  to  Ginger 
Gotliffe,  Designated  Federal  Official, 

U.S.  EPA,  Office  of  Compliance 
(2224A),  401  M  Street  SW,  Washington, 
D.C.  20460.  The  comments  should  be 
received  by  January  27, 1995. 

DATES:  The  Subcommittee  will  meet  on 
February  8  and  9, 1995.  On  the  8th,  the 
meeting  will  begin  at  approximately  9 
a.m.  EST  and  run  until  about  5  p.m.  On 
the  9th,  the  meeting  will  run  from 
approximately  9  a.m.  until  5  p.m.  unless 
completed  earlier. 

ADDRESSES:  The  Subcommittee  will 
meet  at  the  Days  Inn  Downtown/ 
Convention  Center,  1201  K  Street,  N.W., 
Washington,  D.C.  20005.  The  hotel 
telephone  number  is  (202)  842-1020. 
FOR  FURTHER  INFORMATION:  Contact 
Ginger  Gotliffe  of  EPA’s  Office  of 
Enforcement  and  Compliance 
Assistance,  at  (202)  564-7072,  or  Nancy 
Cichowicz  of  EPA's  Region  III,  at  (21.5) 
597-2030. 


Dated:  January  10, 1995. 

Ginger  Gotliffe, 

CSl  Printing  Sector  Staff  Lead,  Designated 
Federal  Official. 

[FR  Doc.  95-1063  Filed  1-13-95;  8:45  am) 
BILLING  CODE  6560-«0-P 


FEDERAL  RESERVE  SYSTEM 

Bank  of  Ireland;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-204)  published  on  pages  1701  and 
1702  of  the  issue  for  Thursday,  January 
5, 1995. 

Under  the  Federal  Reserv'e  Bank  of 
Boston  heading,  the  entry  for  Bank  of 
Ireland,  is  revised  to  read  as  follows: 

1.  Bank  of  Ireland,  Dublin,  Ireland; 
Bank  of  Ireland,  First  Holdings,  Inc. 
Manchester,  New  Hampshire;  and  First 
NH  Bank,  Manchester,  New  Hampshire; 
have  applied  to  acquire  100  percent  of 
the  voting  shares  of  Great  Bay 
Bankshares,  Inc.  Dover,  New 
Hampshire,  and  thereby  indirectly 
acquire  Southeast  Bank  for  Savings, 
Dover,  New  Hampshire. 

In  connection  with  this  application. 
Applicants  also  have  applied  to  acquire 
Constitution  Trust  Company,  Dover, 
New  Hampshire  (“Constitution”),  and  to 
merge  Constitution  into  an  existing 
subsidiary  of  First  NH  Bank,  First  NH 
Investment  Services,  Inc.,  Manchester, 
New  Hampshire.  The  applicants  are 
seeking  prior  approval  for  the  resulting 
entity  to  engage  in  trust  company 
functions,  pursuant  to  §  225.25(b)(3)  of 
the  Board’s  Regulation  Y;  and  providing 
investment  of  financial  advice,  pursuant 
to  §  225.25(b)(4)  of  the  Board’s 
Regulation  Y.  These  activities  will  be 
conducted  in  New  Hampshire  and 
northeastern  Massachusetts. 

Comments  on  this  application  must 
be  received  by  January  18, 1995. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  10, 1995. 
lennifer  ).  JohiLson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  95-1020  Filed  1-13-95:  8:45  am) 
BILLING  CODE  621B-01-F 


Fifth  Third  Bancorp,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 


company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  w'ould  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
10, 1995. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Fifth  Third  Bancorp,  Cincinnati, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  Fifth  Third  Bank  of 
Northeastern  Ohio,  Cleveland,  Ohio. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1 .  Norvx'est  Corporation,  Minneapolis, 
Minnesota:  to  acquire  100  percent  of  the 
voting  shares  of  First  American  National 
Bank,  Chandler,  Arizona. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  MNB  Bancshares,  Inc.,  Manhattan, 
Kansas;  to  merge  with  Auburn  Security 
Bancshares,  Inc.,  Auburn,  Kansas,  and 
thereby  indirectly  acquire  The  Security 
State  Bank,  Auburn,  Kansas. 

2.  State  Bank  Employees  Stock 
Ownership  Plan,  Hoxie,  Kansas;  to 
become  a  bank  holding  company  by 
acquiring  45  percent  of  the  voting  shares 
of  Prairie  State  Bancshares,  Inc.,  Hoxie, 
Kansas,  and  thereby  indirectly  acquire 
Hoxie  Bank,  Hoxie,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
Sj’stem,  January  10, 1995. 

Jennifer ).  Johnson, 

Deputy  Secretary'  of  the  Board. 

IFR  Doc.  95-1021  Filed  1-13-95;  8:45  am! 
BILLING  CODE  6210-01-F 
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Whipple  Family  Limited  Partnership; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(aK2)  or  (f) 
of  the  Board’s  Regulation  Y  {12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Ba^  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
hanking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wTiting  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  w’ould 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  w'ould  be  aggrieved  by 
approval  of  the  propos.il. 

Comments  regarding  the  application 
must  be  i«ceived  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Januarv’  31. 
1995. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166; 

I .  Whipple  Family  Limited 
Partnership,  Arkadelphia,  Arkansas:  to 
acquire  First  Banc  Securities,  Inc., 
Arkadelphia.  Arkansas,  and  thereby 
provide  portfolio  investment  advice  and 
engage  in  securities  brokerage  activities, 
pursuant  to  §§  225.25(b)(4)  and 
225.25(10(15)  of  the  Board’s  Regulation 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  10, 1995. 

Jennifer ).  Johnson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  95-1022  Filed  1-13-95;  8:45  am] 
BILLING  CODE  621(M>1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Title  5,  U.S.C.,  Appendix  2) 
announcement  is  made  of  the  following 
special  emphasis  panel  scheduled  to 
meet  during  the  month  of  January  1995; 

Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel. 

Date  and  Time:  January  12, 1995  8:30  a.m. 

Place;  Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Woodmont  Room,  Rockville, 
Maryland  20852. 

Open  January  12,  8:30  a.m.  to  9:00  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  on  research  related  to  care  for 
persons  with  acquired  immune  deficiency 
syndrome  (AIDS)  and  other  related  human 
immunodeficiency  virus  (HIV)  diseases. 

Agenda:  The  open  session  of  the  meeting 
on  January  12  from  8:30  a.m.  to  9:00  a.m.  will 
be  devoted  to  a  business  meeting  covering 
administrative  matters.  During  the  closed 
session,  the  conunittee  will  be  reviewing 
grant  applications  dealing  with  1)  cost  and 
financing  of  HIV/AIDS  treatments  and 
services;  2)  organization  and  delivery'  of 
serv'ices;  3)  characteristics  and  interactions  of 
providers  and  patients;  4)  comorbidity;  and 
5)  special  populations. 

In  accordance  with  the  Federal  Advisory 
Committee  Act,  Title  5,  U.S.C.,  Appendix  2 
and  Title  5.  U.S.C.,  552b(c)(6),  the 
Administrator,  AHCPR,  has  made  a  formal 
determination  that  this  latter  session  will  be 
closed  because  the  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  information  is  exempt 
from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  contact  Gerald  E.  Calderone,  Ph.D., 
Agency  for  Health  Care  Policy  and  Research, 
Suite  602,  2101  East  Jefferson  Street, 
Rockville.  Maryland  20852,  Telephone  (301) 
594-2462 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

Dated;  January  4, 1995. 

Linda  K.  Demlo, 

Acting  Administrator. 

IFR  Doc.  95-1075  Filed  1-13-9.';  8:45  amj 
BILLING  CODE  41S0-95-P 


Food  and  Drug  Administration 

[Docket  No.  94N-0304] 

Sandoz  Pharmaceuticals  Corp.; 
Bromocriptine  Mesylate  (Parlodel); 
Withdrawal  of  Approval  of  the 
Indication  for  the  Prevention  of 
Physiological  Lactation 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION;  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  those  parts  of  the  new  drug 
application  (NDA)  17-962,  for  Parlodel 
(bromocriptine  mesylate)  that  pertain  to 
the  prevention  of  physiological 
lactation.  NDA  17-962  is  held  by 
Sandoz  Pharmaceuticals  Corp.,  59  Route 
10,  East  Hanover,  NJ  07936  (Sandoz). 

The  basis  for  the  action  is  a  reevaluation 
finding  that  bromocriptine  is  not  shown 
to  be  safe  for  use  in  the  prevention  of 
physiological  lactation.  Sandoz  has 
waived  its  opportunity  for  a  hearing.  No 
other  party  has  requested  a  hearing 
within  the  .30  days  after  the  date  of 
publication  of  the  notice  in  the  Federal 
Register  of  August  23. 1994. 

EFFECTIVE  DATE:  February  16, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  Schiller,  Center  for  Drug 
Evaluation  and  Research  (HFD-366). 
Food  and  Drug  Administration,  7500 
Standish  Pi.,  Rockville,  MD  20855,  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
August  23. 1994  (59  FR  43347),  the 
Director  of  the  Center  for  Drug 
Evaluation  and  Research  (the  Director) 
offered  an  opportunity  for  a  hearing  on 
a  proposal  to  issue  an  order  under 
section  505(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355(e))  to  withdraw  approval  of 
Parlodel’s  approved  indication 
pertaining  to  the  prevention  of 
postpartum  physiological  lactation.  The 
basis  for  the  proposed  action  was  a 
reevaluation  finding  that  bromocriptine 
is  no  longer  showm  to  be  safe  for  this 
indication.  Interested  parties  were  given 
30  days  to  give  a  request  for  an 
opportunity  for  a  hearing.  Subsequently. 
Sandoz,  the  holder  of  NDA  17-962,  in 
a  letter  dated  August  23,  1994,  waived 
its  opportunity  for  a  hearing.  No  otlier 
party  has  filed  a  request  for  a  hearing 
within  the  30  days  after  the  date  of 
publication  of  the  notice  in  Federal 
Register  of  August  23, 1994. 

Accordingly,  for  the  reasons 
discussed  in  the  August  23, 1994, 
notice,  the  Director,  under  section 
505(e)  of  the  act,  and  under  authority 
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delegated  to  her  (21  CFR  5.82),  finds 
that  new  evidence  of  clinical  experience 
not  contained  in  the  application  and  not 
available  until  after  the  supplement  to 
the  application  for  the  indication  was 
approved,  evaluated  together  with  the 
evidence  available  when  the 
supplement  to  the  application  for  the 
indication  was  approved,  shows  that 
bromocriptine  is  not  shown  to  be  safe 
for  the  prevention  of  physiological 
lactation  upon  the  basis  of  which  the 
indication  was  approved  (21  U.S.C. 
355(e)(2)). 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  the  indication  is 
hereby  withdrawn,  effective  February 
16, 1995. 

Dated;  December  27  1904. 

Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 
Hesearch. 

IFR  Doc.  95-1074  Filed  1-13-95;  8:45  am) 
BILLING  CODE  416(M)1-F 


Health  Care  Financing  Administration 

[BPD-778-FN] 

RIN  0938-AG28 

Medicare  Program;  Special  Payment 
Limits  for  Home  Blood  Glucose 
Monitors 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  notice. 

SUMMARY:  This  notice  establishes  special 
payment  limits  for  standard  home  blood 
glucose  monitors,  identified  as  code 
E0607  of  the  HCFA  Common  Procedure 
Coding  System  (HCPCS).  This  final 
notice  is  intended  to  prevent  excessive 
payment  for  these  items.  Currently, 
payment  under  the  Medicare  program 
for  home  blood  glucose  monitors  and 
other  items  of  durable  medical 
equipment  (DME)  is  equal  to  80  percent 
of  the  lesser  of  the  actual  charge  for  the 
item  or  the  fee  schedule  amount  for  the 
item.  This  notice  requires  that  payment 
for  standard  home  blood  glucose 
monitors  be  equal  to  80  percent  of  the 
lesser  of  the  actual  charge  or  a  special 
payment  limit. 

OATES:  This  notice  is  effective  February 
16,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Kaiser,  (410)  966^499. 

SUPPLEMENTARY  INFORMATION: 

>  I.  Background 

A.  Special  Reasonable  Charge  Limits 

Payment  for  DME  furnished  under 
Part  B  of  the  Medicare  program 
(Supplementary  Medical  Insurance)  is 


made  through  contractors  known  as 
carriers.  Before  January  1, 1989, 
payment  for  DME  was  made  on  a 
reasonable  charge  basis.  The 
methodology  used  by  the  carriers  to 
establish  reasonable  charges  is  set  forth 
in  sections  1833  and  1842(b)  of  the 
Social  Security  Act  (the  Act)  and  in  42 
CFR  part  405,  subpart  E.  Reasonable 
charge  determinations  are  generally 
based  on  customary  and  prevailing 
charges  derived  from  historic  charge 
data.  The  reasonable  charge  for  an  item 
of  DME  was  generally  set  at  the  lowest 
of  the  following  factors: 

•  The  supplier’s  actual  charge  for  the 
item. 

•  The  supplier’s  customary  charge. 

•  The  prevailing  charge  in  the  locality 
for  the  item. 

(The  prevailing  charge  may  not  exceed 
the  75th  percentile  of  the  customary 
charges  of  suppliers  in  the  locality.) 

•  The  inflation  indexed  charge  (IIC). 
The  lie  is  defined  in  §  405.509(a)  as  the 
lowest  of  the  fee  screens  used  to 
determine  reasonable  charges  for 
services,  sqpplies,  and  equipment  paid 
on  a  reasonable  charge  basis  (excluding 
physicians’  services)  that  is  in  effect  on 
December  31  of  the  previous  fee  screen 
year,  updated  by  the  inflation 
adjustment  factor. 

Section  1842(b)(3)  of  the  Act  requires 
that  all  payments  made  under  Part  B  of 
the  Medicare  program  must  be 
reasonable.  Peuagraphs  (8)  and  (9)  of 
section  1842(b)  of  the  Act  provide  that 
we  may  establish  a  special  reasonable 
charge  limit  for  a  category  of  service  if, 
after  consultation  with  representatives 
of  affected  parties,  we  determine  that 
the  standard  rules  for  calculating 
reasonable  charges  result  in  grossly 
deficient  or  excessive  charges. 

Applicable  regulations  are  located  at 
§  405.502(g).  Section  405.502(g)  requires 
that  we  consider  the  available 
information  that  is  relevant  to  the 
category  of  service  and  establish 
reasonable  charge  limits  that  are 
realistic  and  equitable.  The  limit  on  the 
reasonable  charge  is  an  upper  limit  to 
correct  a  grossly  excessive  charge  or  a 
lower  limit  to  correct  a  grossly  deficient 
charge.  The  limit  is  either  a  specific 
dollar  amount  or  is  based  on  a  special 
method  to  be  used  in  determining  the 
reasonable  charge. 

B.  DME  Fee  Schedules 

Section  4062  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  ’87) 
(Pub.  L.  100-203),  which  added  section 
1834(a)  to  the  Act,  provides  for  a  fie 
schedule  payment  methodology  for 
DME  furnished  on  or  after  January  1 , 
1989.  (This  fee  schedule  payment 
methodology  is  set  forth  in  42  CFR  part 


414,  subpart  D.)  Sections  1834(a)(1)(A) 
and  (B)  of  the  Act  provide  that  Medicare 
payment  for  DME  is  equal  to  80  percent 
of  the  lesser  of  the  actual  charge  for  the 
item  or  the  fee  schedule  amount  for  the 
item.  Section  1834(a)  of  the  Act 
classifies  DME  into  the  following 
payment  categories: 

•  Inexpensive  or  other  routinely 
purchased  DME. 

•  Items  requiring  frequent  and 
substantial  servicing. 

•  Certain  customized  items. 

•  Oxygen  and  oxygen  equipment. 

•  Other  items  of  DME  (capped  rental 
items). 

There  is  a  separate  methodology  for 
determining  the  fee  schedule  payment 
amount  for  each  category  of  DME.  The 
fee  schedules  are  adjusted  annually  by 
a  covered  item  update  factor.  The 
covered  item  update  factor  is  generally 
equal  to  the  change  in  the  Consumer 
Price  Index  for  all  Urban  Consumers 
(CPI-U)  for  the  12-month  period  ending 
June  30  of  the  preceding  year. 

Section  1834(a)(10)(^  provides  that 
we  may  apply  the  special  payment 
limits  authority  of  paragraphs  (8)  and  (9) 
of  section  1842(b)  to  covered  items  of  " 
DME  and  suppliers  of  these  items  and 
payments  under  section  1834(a)  in  the 
same  manner  as  these  provisions  apply 
to  physician’s  services  and  physicians 
and  reasonable  charges  under  section 
1842(b). 

C.  Payment  for  Home  Blood  Glucose 
Monitors  (Code  E0607) 

Standard  home  blood  glucose 
monitors  allow  individuals  to  measure 
their  blood  glucose  and,  then,  alter  their 
diets  or  insulin  dosages  to  ensure  that 
they  are  maintaining  an  adequate  blow! 
glucose  level.  Home  blood  glucose 
monitors  are  covered  by  the  Medicare 
program  as  DME  and  are  classified 
under  the  inexpensive  and  other 
routinely  purchased  DME  payment 
category  defined  in  section  1834(a)(2)  of 
the  Act.  Section  1834(a)(2)  specifies  that 
inexpensive  and  other  routinely 
purchased  DME  are  those  items  of  DME 
that  have  a  purchase  price  that  does  not 
exceed  $150  or  are  acquired  at  least  75 
percent  of  the  time  by  purchase.  We 
determined  that  home  blood  glucose 
monitors  belong  in  this  category  based 
on  a  review  of  data  that  show  that  these 
monitors  are  acquired  at  least  75  percent 
of  the  time  by  purchase. 

Section  1834(a)(2)  requires  that 
payment  for  items  falling  w'ithin  this  ’ 
category  be  made  on  a  purchase  or 
rental  basis  and  that  local  purcha.se  and 
rental  fee  schedule  amounts  be 
calculated  for  each  item.  Section 
414.220(c)(1)  provides  for  the 
calculation  of  purchase  fee  scheduler 
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for  both  new  and  used  DME  within  this 
category.  The  fee  schedule  amounts  for 
purchased  new,  purchased  used,  and 
rental  DME  within  this  categoiy'  are 
based  on  the  average  reasonable  charges 
for  purchased  new,  purchased  used,  and 
rental  DME.  respectively,  from  the  base 
vear  period  of  July  1, 1986  through  June 
30,  1987. 

II.  Summary  of  the  Proposed  Notice 

VVe  published  a  proposed  notice  in 
the  Federal  Register  on  January  6,  1994, 
(59  FR  755)  to  announce  our  intention 
to  establish  special  payment  limits  for 
standard  home  blood  glucose  monitors. 

We  had  anticipated  that  the  proposed 
notice  would  be  published  during 
calendar  year  (CY)  1993  and  we  used 
('Y  1993  information  to  calculate  the 
proposed  special  payment  limits  for 
home  blood  glucose  monitors.  We 
proposed  the  following  special  payment 
limits  for  a  home  blood  glucose  monitor 
furnished  before  January  1. 1994: 

•  For  a  new  monitor  furnished  to 
Medicare  beneficiaries  in  the 
continental  U.S.,  the  upper  payment 
limit  would  be  $57.  In  Alaska,  Hawaii, 
Puerto  Rico,  and  the  Virgin  Islands,  the 
upper  payment  limit  would  be  $65. 

•  For  a  used  monitor,  the  upper 
payment  limit  would  be  75  percent  of 
the  special  payment  limit  for  a 
purchased  new  monitor.  If  the  special 
payment  limit  for  a  purchased  new- 
home  blood  glucose  monitor  in  the 
continental  U.S.  would  be  $57,  the 
special  payment  limit  for  the  used 
monitor  would  be  $42.75. 

•  For  a  rented  monitor,  the  special 
payment  limit  would  be  equal  to  1 0 
percent  of  the  special  payment  limit  for 
a  purchased  new  monitor.  The  total 
payment  for  a  rented  monitor  would  not 
be  allowed  to  exceed  the  lower  of  the 
actual  charge  or  the  fee  for  the  purcha.se 
of  the  monitor. 

In  the  preamble  to  the  proposed 
notice  (59  FR  756),  we  described  how 
the  1993  fee  schedule  amounts  for  code 
E0607  accurately  reflected  the  average 
reasonable  charges  for  home  blood 
glucose  monitors  in  1986,  adjusted  by 
1.7  percent  (the  percentage  increase  in 
the  CPI-U  for  the  6-month  period 
ending  with  December  1987)  and  by  the 
cumulative  covered  item  update  factor. 
The  average  1993  fee  schedule  amount 
for  purchased  new  home  blood  glucose 
monitors,  excluding  the  fee  sr;hedule 
amounts  for  the  Virgin  Islands.  Alaska. 
Hawaii,  and  Puerto  Rico,  was  $178.73. 
However,  as  we  explained  in  the 
proposed  notice,  due  to  manufacturers’ 
widespread  practice  of  issuing 
consumer  rebates,  the  fee  schedule 
Miuounts  substantially  exceeded  the 
t  **ective  purchase  amount  (the  list 


purchase  amount  less  any  rebate)  paid 
by  the  general  public  in  all  loc.alities. 

In  the  proposed  notice  (59  FR  756). 
we  discussed  how  we  reviewed 
numerous  sources  of  pricing  and  rebate 
information  for  the  years  1986  through 
1993.  We  also  discussed  our  decision  to 
focus  on  home  blood  glucose  monitor 
pricing  and  national  rebate  programs 
listed  in  the  Winter  1993  edition  of  the 
Bruce  Medical  Supply  catalog  (Vol.  15, 
No.  1).  We  explained  that  the  Bruce 
catalog  listed  the  largest  number  of 
home  blood  glucose  monitors  made  by 
the  largest  number  of  home  blood 
glucose  monitor  manufacturers,  and 
reflected  the  national  rebate  programs 
offered  by  these  manufacturers.  Six 
different  brands  of  home  blood  glucose 
monitors,  manufactured  by  five  different 
organizations,  could  be  purchased  from 
the  Bruce  catalog  from  any  location  in 
the  United  States,  Puerto  Rico,  and  the 
United  States  Virgin  Islands  and  were 
covered  under  Medicare.  We  estimated 
that  the  six  monitors  listed  in  the  Bruce 
Catalog  accounted  for  approximately  90 
pert:ent  of  the  market.  By  choosing  the 
Bruce  catalog  as  the  source  of  data  for 
proposing  payment  limits,  we  were  not 
recommending  that  future  purchases  of 
home  blood  glucose  monitors  by 
Medicare  beneficiaries  be  made  through 
the  Bruce  catalog.  We  were  confident, 
however,  that  comparable  net  prices 
were  available  in  all  localities  from  the 
various  other  mail  order  or  retail  outlets. 
Therefore,  we  believed  that  beneficiaries 
would  have  access  to  home  blood 
glucose  monitors  for  the  payment  limits 
we  w-ere  proposing. 

Our  finding  that  new  home  blood 
glucose  monitors  are  generally  available 
to  the  general  public  at  a  net  cost  that 
is  well  be^ow  the  fee  schedule  amounts 
proposed  for  code  E0607  was  supported 
by  the  Office  of  the  Inspector  General’s 
(OIG)  report  “Durable  Medical 
Equipment — Review  of  Medicare 
Payments  for  Home  Blood  Glucose 
Monitors”  (A-09-92-00034) — issued  in 
December  of  1992.  In  this  report,  the 
OIG  .states  that  excessive  Medicare 
payments  have  been  made  for  home 
blood  glucose  monitors  because  claims 
were  not  adjusted  to  reflect 
manufacturers’  rebates.  The  OIG 
reviewed  a  sample  of  80  Medicare 
claims  for  monitors  processed  by  2 
carriers.  From  this  sample,  the  OIG 
identified  50  claims  for  which  rebates 
were  available  at  the  time  the  monitors 
w'ere  purchased.  The  OIG  found  that 
Medicare  payment  for  only  5  of  these  50 
claims  were  reduced  by  the  amount  of 
the  rebate.  The  OIG  concluded  that  the 
fee  schedule  amounts  established  for 
code  E0607  based  on  pre-1987  historic 
charges  w-ere  excessive. 


A.  Special  Poynwnt  Limits  for  Code 
E0607 

We  proposed  that  payment  for  home 
blood  glucose  monitors  be  equal  to  80 
percent  of  the  lesser  of  the  actual  charge 
for  the  monitor  or  the  appropriate 
special  payment  limit  as  described 
below. 

1 .  New  Home  Blood  Glucose  Monitors 

For  purchased  new  home  blood 
glucose  monitors  furnished  to  Medicare 
beneficiaries,  we  proposed  the  following 
special  payment  limits: 


Initial  Year  Special  Payment  Limits 


Continental  U.S. 

Alaska,  Hawaii,  Puer¬ 
to  Rico  and  Virgin 
Islands 

$57 

$65 

These  limits  were  based  on  pricing 

and  manufacturers’  rebates  contained  in 
the  Winter  1993  edition  of  the  Bruce 
Medical  Supply  catalog.  We  based  the 
final  limits  for  the  continental  U.S.  on 
the  median  net  cost,  rounded  to  the 
nearest  dollar,  of  five  of  the  six  monitors 
listed  in  the  catalog.  We  omitted  one 
monitor  because  this  monitor  w-as 
relatively  new  to  the  market  and  had 
little  market  history  We  determined  the 
cost  for  each  monitor  to  be  equal  to  the 
Bruce  Medical  Supply  list  price 
decreased  by  the  manufacturer’s  mail-in 
rebate  (if  applicable)  and  increased  by 
appropriate  shipping  and  handling 
charges  effective  December  1992.  After 
making  the  adjustments  for  rebates  and 
shipping  and  handling  charges,  w-e 
proposed  a  limit  of  $57,  which  exceeded 
the  final  cost  for  four  of  the  six  monitors 
listed  in  the  catalog.  We  permitted  an 
additional  shipping  charge  of  $8  for 
monitors  purchased  in  Alaska,  Hawaii, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands. 

In  the  proposed  notice,  w-e  recognized 
that  shipping  and  handling  costs  are 
unique  to  mail-order  outlets  and  are  not 
generally  experienced  by  retail  outlets; 
however,  we  chose  to  include  these 
shipping  and  handling  costs,  without 
regard  to  the  type  of  supplier,  as  a  proxy 
for  similar  costs  such  as  transportation 
and  overhead  that  might  be  incurred  by 
retail  stores.  The  average  shipping  and 
handling  cost  per  monitor  in  the 
continental  U.S.  is  approximately  $7,  an 
amount  that  w-e  believe  sufficiently 
reflects  expenses  incurred  by  retail 
stores  that  supply  home  blood  glucose 
monitors.  The  additional  shipping 
allowance  of  $8  is  intended  to  reflect 
additional  costs  of  shipping  outside  the 
continental  U.S. 
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2.  Purchased  Used  Home  Blood  Glucose 
Monitors 

Historically,  the  Medical e-allowed 
payment  amounts  for  the  purtrhase  of 
used  DME  have  been  set  at 
approximately  75  percent  of  the 
corresponding  allowed  payment 
amounts  for  the  purchase  of  new  DME. 
Based  on  this  ongoing  policy,  for 
purchased  used  home  blood  glucose 
monitors,  we  stated  in  the  proposed 
notice  that  the  special  payment  limits 
W'ould  be  equal  to  75  percent  of  the 
special  payment  limits  for  purchased 
new  monitors.  If  the  special  payment 
limit  for  a  purchased  new  home  blood 
glucose  monitor  would  be  $57,  the 
special  payment  limit  for  the  purchased 
used  monitor  would  be  $42.75. 

3.  Rented  Home  Blood  Glucosti 
Monitors 

Historically,  the  Medicare-allowed 
payment  amounts  for  the  rental  of  DME 
have  been  set  at  approximately  10 
percent  of  the  corresponding  allowed 
payment  amounts  for  the  purchase  of 
new'  DME.  Based  on  this  ongoing  policy, 
for  rented  home  blood  glucose  monitors, 
the  special  payment  limits  under  the 
proposed  notice  would  be  equal  to  10 
percent  of  the  special  payment  limits  for 
purchased  new'  monitors.  If  the  special 
payment  limit  for  a  purchased  new 
home  blood  glucose  monitor  would  be 
$57.  the  special  payment  limit  for  a 
rented  monitor  would  be  $5.70  each 
month.  The  total  payment  for  a  rented 
monitor  would  not  be  allowed  to  exceed 
the  lower  of  the  actual  charge  or  the 
special  payment  limit  for  the  purchase 
of  the  monitor. 

B.  Applicability 

'I’he  initial  special  payment  limits  in 
the  proposed  notice  w'ould  have  applied 
to  standard  home  blood  glucose 
monitors  furnished  before  January'  1, 
1994.  (However,  as  noted  above,  the 
proposed  notice  was  not  published  until 
after  that  date.)  VVe  proposed  that,  for 
standard  home  blood  glucose  monitors 
furnished  in  CY  1994,  the  special 
payment  limits  would  be  equal  to  the 
initial  special  payment  limits  increased 
by  the  1994  covered  item  update  factor 
(the  factor  used  to  update  other  items  of 
DME).  (The  covered  item  update  for 
1994,  and  each  subsequent  year,  is 
dcTined  in  section  1834(a)(14)(B)  of  Uie 
Act  as  the  percentage  increase  in  the 
GPl-U  for  the  12-montli  period  ending 
with  June  of  the  previous  j'ear.)  For  each 
calendar  year  after  1994,  we  proposed 
that  the  special  payment  limits  would 
be  equal  to  the  special  payment  limits 
for  the  preceding  calendar  year 
increased  by  the  covered  item  update 


for  the  calendar  year  to  which  the  limits 
would  apply. 

These  special  payment  limits  would 
not  apply  to  home  blood  glucose 
monitors  with  special  features  (HCPCS 
code  E0609). 

III.  Supplier  Consultation 

Sections  1834(a)(10)(B)  and 
1842(b)(9)(A)(i)  of  the  Act  require  that 
we  consult  with  representatives  of  the 
suppliers  likely  to  be  affected  by  any 
change  in  payment  before  making  a 
determination  that  a  fee  schedule 
amount(s)  is  not  inherently  reasonable 
by  reason  of  its  grossly  excessive  or 
deficient  amount.  In  the  proposed 
notice  (59  FR  757),  we  discussed  the 
meeting  held  on  June  15, 1993,  w'ith 
representatives  of  suppliers  of  home 
blood  glucose  monitors  (hereinafter 
referred  to  as  supplier  representatives). 
The  purpose  of  the  meeting  was  to 
discuss  issues  relating  to  Medicare 
payment  for  these  devices.  The  supplier 
representatives  were  primarily 
concerned  about  the  use  of 
manufacturer  rebate  information  in 
determining  appropriate  Medicare 
payment  amounts  for  home  blood 
glucose  monitors.  They  maintained  that 
the  rebate  programs  were  purely  a 
marketing  tool  used  by  the 
manufacturers  to  promote  the  sale  of 
their  monitors,  that  the  rebates  do  not 
relate  in  any  way  to  the  “market  price” 
of  the  monitors,  and  that  the  rebate 
programs  were  not  permanent  and, 
therefore,  should  not  be  used  as  a  basis 
for  establishing  payment  amounts.  The 
supplier  representatives  also  maintained 
that  stime  rebate  programs  are  not 
available  in  some  azeas  of  the  United 
States. 

The  OIG  report,  previously  cited, 
stated  that  manufacturer  rebates  for 
home  blood  glucose  monitors  generally 
range  from  almut  $30  to  $75  and  that  the 
duration  of  the  rebate  offer  is 
continually  extended,  often  lasting  for 
more  than  1  year  or  imtil  a  new  model 
is  introduced.  Given  the  facts 
underlying  the  pricing  of  these 
monitors,  we  believed  the  retail  prices 
of  home  blood  glucose  monitors  less  the 
available  rebate  amounts  are  reasonable 
measures  of  the  market  value  of  these 
devices.  We  are  not  aware  of  any 
manufacturer  rebate  that  is  not  offered 
on  a  nationwide  basis. 

I\'.  Discussion  of  Public  Comments  on 
the  Proposed  Notice 

In  response  to  the  January’  1994 
proposed  notice,  we  received  8  timely 
items  of  correspondence.  Comments 
w'ere  received  firom  a  variety  of 
correspondents,  including 
manufacturers  of  home  blood  glucose 


monitors,  the  Healtli  Industry 
Manufacturers  Association.  Ae  National 
Association  of  Retail  Druggists,  Blue 
Cross  and  Blue  Shield  of  Illinois, 
pharmacies,  and  medical  equipment 
suppliers.  These  comments  and  our 
responses  are  discussed  below. 

Comment:  One  commenter  was 
confused  by  section  II. B.  of  the 
proposed  notice  which  deals  with  the 
applicability  of  the  initial  special 
payment  limits  (59  FR  758).  In  section 
II. B.  of  the  proposed  notice,  we  state 
that  the  initial  limits  “would  apply  to 
standard  home  blood  glucose  monitors 
furnished  on  or  after  the  effective  date 
of  the  published  final  notice  and  lx; fore 
January  1, 1994.”  The  commenter  asked 
if  the  initial  special  payment  limits 
would  apply  to  new  claims  for  standard 
home  blood  glucose  monitors  furnished 
in  calendar  year  1993  that  are  received 
after  the  date  of  the  final  notice. 

Response:  VVe  proposed  to  apply  the 
initial  special  payment  limits  in  the 
propos^  notice  to  standard  home  blood 
glucose  monitors  furnished  before 
January  1. 1994.  However,  since  we  did 
not  publish  a  final  notice  by  January’  1, 
1994.  no  payments  will  be  made  based 
on  these  proposed  special  payment 
limits  for  any  claims  for  standard  home 
blood  glucose  monitors.  Rather,  the 
revised  special  payment  limits 
presented  in  section  M  of  this  final 
notice  will  apply  to  standard  home 
blood  glucose  monitors  furnished  to 
Medicare  beneficiaries  on  or  after  the 
effective  date  of  this  final  notice  and 
before  January  1, 1995.  The  special 
payment  limits  for  CY  1995  will  be 
(;qual  to  the  1994  special  payment  limits 
increased  by  the  1994  covered  item 
update  factor. 

Comment:  One  commenter  requested 
that  we  further  define  home  blood 
glucose  monitors  w'ith  special  features 
(HCPCS  code  E0609). 

Response:  The  descriptor  for  HCPCS 
code  E0609  is  “blood  glucose  monitor 
with  special  features  (e.g.,  voice 
synthesizers,  automatic  timer,  etc.).” 
Section  60-11  of  the  Medicare  rx)verage 
Issues  Manual  (HCFA-Pub.  6)  provides 
that  there  are  “blood  glucose  monitoring 
systems  designed  especially  for  use  by 
those  with  visual  impairments.  The 
monitors  used  in  such  systems  are 
identical  in  terms  of  reliability  and 
sensitivity  to  the  standard  blootl  glucose 
monitors  (also  described  in  section  GO- 
11).  They  differ  by  having  such  features 
as  voice  synthesizers,  automatic  timers, 
and  specially  designed  arrangements  of 
supplies  and  materials  to  enable  the 
visually-impaired  to  use  the  equipment 
without  assistance.”  The  special 
payment  limits  do  not  apply  to  monitors 
that  are  medically  necessary'  and  that 
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meet  this  definition.  Suppliers  are  paid 
the  lower  of  their  actual  charge  or  the 
DME  fee  schedule  amount  for  monitors 
with  special  features. 

Comment:  Several  commenters  were 
concerned  about  otu"  use  of  the  prices 
listed  in  the  Bruce  mail  order  catalog  as 
the  basis  of  the  special  payment  limits. 
Some  commented  that  only  a  small 
percentage  of  home  blood  glucose 
monitors  are  obtained  by  Medicare 
beneficiaries  through  mail  order 
catalogs;  therefore,  the  pricing  in  the 
Bruce  catalog  does  not  reflect  the  retail 
prices  of  pharmacies  and  other 
suppliers  of  home  blood  glucose 
monitors. 

Response:  As  we  explained  in  the 
proposed  notice  (59  FR  756),  we  chose 
the  Bruce  catalog  as  the  source  of  data 
for  proposing  special  payment  limits 
because  it  listed  the  largest  number  of 
home  blood  glucose  monitors  made  by 
the  largest  number  of  home  blood 
glucose  monitor  manufacturers.  Prices 
comparable  to  the  prices  listed  in  the 
Bruce  catalog  are  available  in  all 
localities  from  the  various  other  mail 
order  or  retail  outlets.  We  have 
reviewed  numerous  other  sources  of 
pricing  and  rebate  information  for  the 
years  1986  through  1994  and  have 
found  this  pricing  and  rebate 
information  to  be  consistent  with  the 
pricing  and  rebate  information  listed  in 
the  corresponding  editions  of  the  Bruce 
catalog.  The  sources  of  pricing  and 
rebate  information  that  we  surv'eyed 
include  pharmacies  and  retail  stores  as 
well  as  mail  order  catalogs  and  mail 
order  advertisements  in  Diabetes 
Forecast,  a  publication  of  the  American 
Diabetes  Association. 

Comment:  Some  commenters 
maintained  that  the  home  blood  glucose 
monitors  represented  in  the  Bruce 
catalog  do  not  represent  the  entire  home 
blood  glucose  monitor  market.  They 
noted  that  newer,  technologically 
superior  models  of  home  blood  glucose 
monitors  such  as  the  One  Touch  Basic, 
the  AccuChek  Easy,  and  the  Glucometer 
Elite  are  not  listed  in  the  Winter  1993 
edition  of  the  Bruce  catalog  and 
therefore  are  not  included  in  the  data 
used  in  establishing  the  special  payment 
limits  for  code  E0607. 

Response:  In  the  proposed  notice,  we 
estimated  that  the  six  monitors  listed  in 
the  Bruce  Catalog  accounted  for 
approximately  90  percent  of  the  market. 
Prices  comparable  to  the  prices  listed  in 
the  Bruce  catalog  are  available  in  all 
localities  from  other  mail  order  catalogs 
and  retail  outlets. 

If  1993  pricing  and  rebate  iriformation 
for  the  One  Touch  Basic,  AccuChek 
Easy,  and  Glucometer  Elite  monitors 
was  added  to  the  data  used  in 


establishing  the  special  payment  limits 
for  code  E0607,  the  result  would  be  a 
decrease  in  the  1993  special  payment 
limit  of  $57.  The  One  Touch  Basic 
monitor  and  the  AccuChek  Easy 
monitor  are  both  priced  less  than  the 
One  Touch  II  and  AccuChek  III 
monitors,  the  models  that  appear  in  the 
Winter  1993  edition  of  the  Bruce 
catalog.  The  current  net  price  of  the 
Glucometer  Elite  monitor,  which  was 
introduced  to  the  market  in  1993,  is 
approximately  $60  (the  retail  price  is 
approximately  $125  and  a  manufacturer 
rebate  of  $65  is  currently  available). 

Comment:  One  commenter,  a  supplier 
of  home  blood  glucose  monitors, 
suggested  that  we  use  its  retail  price  of 
$76.69  as  the  special  payment  limit  for 
code  E0607.  The  supplier  submitted  an 
invoice  dated  February  1, 1994,  to  show 
that  its  cost  per  unit  was  $51  13  for  a 
One  Touch  Basic  monitor  and  stated 
that  the  proposed  1993  special  payment 
limit  of  $57  would  only  allow  it  a  10- 
percent  profit.  Likewise,  a  manufacturer 
of  home  blood  glucose  monitors, 
suggested  that  we  use  $76,  a  median 
calculation  based  on  average  retail 
pricing  for  certain  independent  drug 
stores  and  DME  suppliers,  as  the  special 
payment  limit  for  code  E0607,  while 
another  manufacturer  of  home  blood 
glucose  monitors  suggested  that  we  use 
the  Average  Wholesale  Price  (AWP)  of 
home  blood  glucose  monitors  as  the 
special  payment  limit  for  HCPCS  code 
E0607.  The  commenter  defined  AWP  as 
the  price  the  distributor  charges  the 
retailer  for  the  product. 

Response:  These  suggested  amounts 
do  not  account  for  available 
manufacturer  rebates;  therefore,  they  are 
not  indicative  of  the  actual  charge  for 
the  equipment  in  accordance  with  long¬ 
standing  Medicare  payment  policy 
Medicare  payment  for  DME  is  equal  to 
the  lesser  of  the  actual  charge  for  the 
equipment  (less  the  rebate  amount)  or 
the  fee  schedule  amount. 

On  February  1, 1994,  the 
manufacturer  of  the  One  Touch  Basic 
monitor  that  the  commenter  obtained  at 
a  cost  of  $51.13  offered  a  $25  rebate 
paid  directly  to  the  supplier  of  the 
monitor.  The  cost  of  the  monitor  less  the 
rebate  is  therefore  $26.13.  In  this  case, 
the  1994  special  payment  limit  of 
$58.71  would  allow  for  a  125  percent 
profit  for  the  supplier 

Comment:  One  commenter 
maintained  that  a  uniform  special 
payment  limit  does  not  take  into 
account  the  cost  of  doing  business  and 
the  cost  of  living  in  different  areas  of  the 
United  States.  The  commenter  stated 
that  a  payment  "floor”  and  payment 
“ceiling”  would  be  more  appropriate. 


Response:  The  average  of  the  shipping 
and  handling  charges  listed  in  the  Bruce 
catalog  is  $7.  This  amount  is  included 
in  the  special  payment  limits  for 
purchased  new  home  blood  glucose 
monitors,  and  represents  a  proxy  for 
expenses  incurred  by  retail  stores  that 
supply  home  blood  glucose  monitors. 

We  reiterate  that  we  are  confident  that 
prices  comparable  to  the  prices  listed  in 
the  Bruce  catalog  are  available  in  all 
localities  from  the  various  other  mail 
order  or  retail  outlets.  An  additional 
allowance  of  $8  is  included  in  the 
special  payment  limit  for  new  home 
blood  glucose  monitors  furnished  in 
Alaska,  Hawaii,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands. 

Each  special  payment  limit 
established  in  this  notice  for  code  E0607 
is  an  upper  paymient  limit  or  “ceiling.” 
Lower  payment  limits,  or  “floors,”  will 
not  be  established  for  code  E0607; 
however,  if  the  actual  charge  for  the 
monitor  is  less  than  the  special  payment 
limit,  then  the  Medicare  payment  is 
equal  to  the  actual  charge  less  any 
unmet  deductible  or  coinsurance 
amounts. 

Comment:  Several  commenters  were 
concerned  about  our  use  of 
manufacturer  rebate  information  in 
proposing  special  payment  limits  for 
code  E0607  This  issue  was  addressed  at 
the  supplier  consultation  meeting  held 
on  June  15, 1993  and  was  discussed  in 
the  proposed  notice  (59  FR  757).  The 
commenters  argued  that  the  rebate 
programs  are  temporary  and  therefore 
should  not  be  considered  when 
developing  special  payment  limits  for 
code  E0607  In  addition,  some 
manufacturers  of  home  blood  glucose 
monitors  commented  that  their 
companies  and  other  manufacturers 
recently  developed  and  implemented 
costly  new  rebate  programs  whereby  the 
rebate  is  paid  directly  to  the  supplier  of 
the  monitor.  This  new  program  would 
allow  the  supplier  to  deduct  the  amount 
of  the  rebate  from  the  claim  submitted 
to  Medicare  for  payment.  These 
manufacturers  believe  that  it  is  therefore 
no  longer  necessary  to  consider 
manufacturer  rebate  information  when 
determining  special  payment  limits  for 
home  blood  glucose  monitors. 

Response:  As  we  stated  in  the 
proposed  notice  (59  FR  756), 
manufacturer  rebates  for  home  blood 
glucose  monitors  are  widespread  and 
have  been  available  for  several  years. 
The  fact  that  some  manufacturers  have 
incurred  expenses  in  order  to 
implement  revised  rebate  programs 
indicates  that  manufacturer  rebates  for 
home  blood  glucose  monitors  will 
continue.  In  addition,  we  are  not  aware 
that  all  manufacturers  will  implement 
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programs  to  send  the  amount  of  the 
rebate  to  the  supplier  rather  tlian  to  the 
beneficiary.  We  would  still  have  no  way 
of  knowing  in  all  instances  if  the  charge 
submitted  by  the  supplier  included  the 
manufacturer’s  rebate  unless  the 
supplier  clearly  marked  and  deducted 
an  amount  for  the  manufacturer’s  rebate. 
We  believe  the  special  payment  limits 
for  HCPCS  code  E0607  accurately  reflect 
the  maximum  net  costs  incurred  by  non- 
Medicare  patients  who  purchase  or  rent 
home  blood  glucose  monitors  (the 
supplier’s  charge  less  the 
manufacturer’s  rebate). 

Comment:  One  commenter  stated  that 
the  prices  listed  in  the  Bruce  catalog  do 
not  reflect  the  time  spent  by  suppliers 
on  teaching  patients  how  to  use  the 
monitors. 

Response:  As  we  noted  earlier,  the 
special  payment  hmit  of  $58.71  exceeds 
most  net  prices  that  we  have  reviewed. 
The  prices  charged  by  suppliers 
generally  include  the  cost  of  all  services 
necessary  to  ensure  the  proper  use  of 
the  home  blood  glucose  monitor.  This 
service  includes  teaching  a  beneficiary 
how  to  use  the  monitor.  Therefore,  the 
special  payment  limit  amount  of  $58.71 
should  also  include  the  cost  for  any 
time  spent  by  a  supplier  in  assisting  a 
beneficiary.  The  pricing  information 
that  we  reviewed  included  prices 
obtained  from  pharmacies  and  other 
retail  store  outlets.  In  addition,  5  of  the 
6  monitors  listed  in  the  Bruce  catalog 
include  either  an  instruction  manual  or 
instructional  audio  or  video  cassettes 
that  explain  how  to  use  the  monitors. 

Comment:  Several  commenters  stated 
that  the  special  payment  amounts  are 
too  low  and  would  result  in  a  negative 
impact  on  beneficiary  access  to  standard 
home  blood  glucose  monitors. 

Response:  This  issue  was  discussed  in 
section  III.B.  of  the  proposed  notice  (59 
FR  759)  and  in  section  V^I.B.  below. 

V.  Provisions  of  the  Final  Notice 

The  following  special  payment  limits 
represent  a  3-percent  increase  over  the 
limits  published  in  the  proposed  notice 
and  apply  to  standard  home  blood 
glucose  monitors  furnished  to  Medicare 
beneficiaries  on  or  after  the  effective 
date  of  this  final  notice  and  before 
January  1, 1995; 

•  For  a  new  monitor  furnished  in  the 
continental  U.S.,  the  upper  payment 
limit  will  be  $58.71.  In  Alaska,  Hawaii, 
Puerto  Rico,  and  the  Virgin  Islands,  the 
upper  payment  limit  will  be  $66.95. 

•  For  a  used  monitor,  the  upper 
payment  hmit  will  be  75  percent  of  the 
special  payment  limit  for  a  purchased 
new  monitor.  For  CY  1994,  the  special 
payment  limit  for  a  purchased  new 
home  blood  glucose  monitor  furnished 


in  the  continental  U.S.  will  be  $58.71; 
the  special  payment  limit  for  a  used 
monitor  will  be  $44.03. 

•  For  a  rented  monitor,  the  special 
payment  limit  will  be  equal  to  10 
percent  of  the  special  payment  limit  for 
a  purchased  new  monitor  For  CY  1994, 
the  special  payment  limit  for  a 
purchased  nevv  home  blood  glucose 
monitor  will  be  $58.71,  the  monthly 
special  payment  limit  for  a  rented 
monitor  will  be  $5.87  The  total 
payment  for  a  rented  monitor  may  not 
exceed  the  lower  of  the  actual  charge  or 
the  special  payment  limit  for  the 
purchase  of  the  monitor. 

•  For  each  calendar  year  after  1994, 
the  special  payment  limits  will  be  equal 
to  the  special  payment  limits  for  the 
preceding  calendar  year  increased  by 
the  covered  item  update  factor  for  the 
calendar  year  during  which  the  limits 
will  apply.  The  covered  item  update 
factor  is  generally  equal  to  the  change  in 
the  CPI-U  for  the  12-month  period 
ending  June  30  of  the  preceding  year 

VI.  Regulatory  Impact  Statement 
A.  Introduction 

This  final  notice  will  reduce 
unnecessary  Medicare  program 
expenditures  for  standard  home  blood 
glucose  monitors.  Currently,  payment 
under  the  Medicare  program  for  home 
glucose  monitors  is  equal  to  80  percent 
of  the  lesser  of  the  actual  charge  for  the 
item  or  the  fee  schedule  amount  for  the 
item.  Under  this  final  notice,  payment 
for  the  remainder  of  CY  1994  will  be 
equal  to  80  percent  of  the  lesser  of  the 
actual  charge  or  the  appropriate  special 
payment  hmit  listed  in  this  notice. 

\Ve  are  establishing  special  payment 
limits  for  the  remainder  of  CY  1994  for 
a  purchased  new  home  blood  glucose 
monitor  for  Medicare  beneficiaries  of 
$58.71  if  the  monitor  is  furnished 
within  the  continental  U.S.  and  $66.95 
if  furnished  in  Alaska,  Hawaii,  Puerto 
Rico,  or  the  Virgin  islands. 

During  CY  1993,  the  Medicare 
program  made  payments  to  suppliers  of 
approximately  $17  million  for 
approximately  130,000  home  blood 
glucose  monitor  services  of  which 
89,585  were  purchased  new  home  blood 
glucose  monitors.  We  estimate  that 
imposing  special  payment  limits  for 
purchased  new  home  blood  glucose 
monitors  will  produce  savings  of 
approximately  $5  million  annually,  or 
$25  million  from  FY  1995  through  FY 
1999.  Since  purchased  new  home  blood 
glucose  monitors  account  for 
approximately  92  percent  of  Medicare 
expenditures  for  home  blood  glucose 
monitors,  we  anticipate  negUgible 
savings  due  to  our  reduction  of  payment 


for  used  or  rented  home  blood  glucose 
monitors. 

B.  Regulatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibility  analysis  imless  the  Secretary’ 
certifies  that  a  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  Fur 
purposes  of  the  RFA,  all  suppliers  and 
manufacturers  of  home  blood  glucose 
monitors  are  considered  to  be  small 
entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  notice 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

In  determining  whether  to  adjust 
payment  rates  for  standard  home  blood 
glucose  monitors,  we  considered  die 
potential  impacts  on  quality,  access,  and 
beneficiary  liability  of  the  adjustment, 
including  the  likely  effects  on 
assignment  rates  and  participation  rates 
of  suppliers  (as  required  bv  section 
1842(b)(8)(C)  of  the  Act). 

This  notice  will  affect  suppliers  of 
standard  home  blood  glucose  monitors. 
Their  total  Medicare  payments  could  be 
reduced  by  the  amount  of  the  estimated 
savings.  Suppliers  can  choose  the 
option  of  accepting  assignment,  which 
means  they  agree  to  accept  Medicare’s 
approved  amount  as  payment  in  full.  As 
a  consequence  of  our  reducing 
payments  for  code  E0607,  the  number  of 
suppliers  accepting  assignment  of 
beneficiary  claims  for  Medicare 
pajTnent  for  this  code  may  decrease. 
These  suppliers  may  choose  instead  to 
charge  beneficiaries  the  full  difference 
between  the  amount  charged  and  the 
lower  Medicare  payment.  Also,  the 
number  of  suppliers  who  elect  to 
bet:ome  “participating  suppliers’’  may 
decrease  as  a  result  of  reduced 
payments  for  code  E0607.  Under  the 
M^icare  participation  program,  a 
supplier  that  decides  to  become  a 
“participjating  suppUer’’  must  agree  to 
accept  assignment  for  all  covered 
serv'ices  furnished  to  Medicare 
beneficiaries.  Participating  suppliers 
benefit  by  being  listed  in  the  Medicare 
Participating  Physician/Supplier 
Directories,  known  as  Medpards,  which 
are  compiled  by  the  Medicare  carriers 
and  fr'.rnished  to  various  senior  citizen 
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groups.  A  Medicare  beneficiary  can 
obtain  the  Medpard  for  his  or  her  State 
from  the  Medicare  carrier. 

Suppliers  who  do  not  accept 
assignment  and  charge  more  than  the 
Medicare-approved  amount  can  collect 
the  actual  charge  minus  Medicare 
payment  from  the  beneficiary. 

Therefore,  beneficiaries  who  receive 
services  from  suppliers  who  do  not 
accept  assignment  are  exposed  to  greater 
financial  liability  than  those  who 
receive  services  from  a  supplier  taking 
assignment.  As  a  result.  Medicare 
beneficiaries  may  choose  to  deal  with 
participating  suppliers  or  purchase  less 
expensive  home  blood  glucose  monitors 
in  order  to  reduce  their  financial 
liability. 

Manufacturers  of  more  expensive 
home  blood  glucose  monitors  may  be 
affected  if,  as  a  result  of  this  notice, 
suppliers  choose  to  provide  less 
expensive  monitors  or  Medicare 
beneficiaries  decide  to  purchase  less 
expensive  monitors.  VVe  expect  that  this 
notice  will  have  minimal  effects  on  the 
quality  of  monitors  furnished  to 
beneficiaries  or  on  beneficiary  access  to 
quality  monitors.  As  we  demonstrated 
in  the  proposed  notice,  four  of  the  six 
home  blood  glucose  monitors  listed  in 
the  Bruce  Medical  Supply  catalog  could 
be  purchased  in  CY  1993  from 
anywhere  in  the  continental  U.S.  for 
less  than  $57. 

Though  the  decrease  in  the  allowed 
limit  from  $185.79  (the  1994  fee 
schedule  ceiling)  to  $58.71  for  monitors 
purchased  in  the  continental  U.S. 
appears  large,  the  net  decrease  is  not 
large,  given  the  size  and  prevalence  of 
the  rebates  manufacturers  have  been 
refunding  to  beneficiaries.  Three  of  the 
five  manufacturers  are  giving  rebates 
ranging  from  45  percent  to  67  percent  of 
the  purchase  price.  In  addition,  the 
glucose  test  strips  used  with  the 
monitors  are  manufactured  to  be  used 
with  a  specific  brand  of  monitor  The 
1994  fee  schedule  ceiling  for  blood 
glucose  test  strips,  per  50  strips,  is 
$37.41  or  $.75  each  and  a  beneficiary 
may  use  4  or  mcwre  each  day  Therefore, 
once  the  beneficiary'  obtains  a  home 
blood  glucose  monitor.  Medicare  could 
pay  an  additional  $90  each  month  the 
beneficiary  uses  the  medically  necessary 
monitor.  The  income  generated  in  1 
month  from  the  sale  of  the  test  strips 
could  exceed  the  total  income  generated 
from  the  sale  of  the  monitors.  A 
manufacturer  has  an  enormous 
incentive  to  promote  the  sale  of  its 
brand  of  monitors  in  order  to  ensure  the 
future  sale  of  its  brand  of  test  strips.  For 
these  reasons,  we  believe  that 
manufacturers  and  suppliers  will 


continue  to  provide  their  services  to 
Medicare  beneficiaries. 

If  a  manufacturer's  rebate  is  not 
reported  on  a  Medicare  claim  for  code 
E0607  and  the  beneficiary  subsequently 
mails  in  the  rebate  form  and  receives  the 
rebate,  then  the  beneficiary  receives  a 
kickback  in  the  amount  of  the  rebate 
and  the  Medicare  program  is  not 
benefiting  from  the  rebate.  This  notice 
will  effectively  eliminate  some  of  the 
kickback  that  beneficiaries  may  receive 
from  manufacturer  rebates  that  are  not 
reported  on  Medicare  claims  for  code 
E0607. 

This  notice  may  eliminate  some  of  the 
manufacturer’s  incentive  to  provide 
beneficiary  rebates.  However,  because  a 
manufacturer  realizes  more  income  from 
the  cumulative  sale  of  its  test  strips  than 
the  one-time  sale  of  a  monitor,  there 
remains  a  strong  incentive  to  offer  the 
beneficiary  inducements  to  purchase  its 
monitor.  If  the  inducement  involves  a 
rebate  or  discoimt,  that  price  reduction 
must  be  reported  to  the  Medicare 
program  by  the  supplier.  The  failure  to 
disclose  such  discounts  may  implicate 
the  Medicare  anti-kickback  statute. 
Medicare  payment  for  DME  is  based  on 
the  lower  of  the  actual  charge  (less  any 
rebate  amount)  or  the  fee  schedule 
amount. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  llOZfb)  of  the 
Act  because  we  have  determined,  and 
the  Secretary  certifies,  that  this  notice 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  or  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

IV.  Paperwork  Reduction  Act 

This  notice  does  not  impose  any 
information  collection  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Executive  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paper  Reduction  Act  of  1980  (44  U.S.C. 
3501  through' 3511). 

(Section  1834(a)(10)(B)  of  the  Sot  ial  Security 
Act  (42  U.S.C.  1395m(a)(10)lB));  42  C.F.R. 
405.502(g)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93  774,  Medicare — 
Supplementary  Medical  Insurance  Program) 


Dated:  December  5, 1994. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Donna  E.  Shalala, 

Secretary. 

IFR  Doc.  95-1047  Filed  1-13-95;  8:45  am) 
BILLING  CODE  412<M>1-P 


National  Institutes  of  Health 

John  E.  Fogarty  International  Center 
for  Advanced  Study  in  the  Health 
Sciences;  Notice  of  Meeting  of  the 
Fogarty  International  Center  Advisory 
Board 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  twenty- 
ninth  meeting  of  the  Fogarty 
International  Center  (FlC)  Advisory 
Board,  February  7, 1995,  in  the  Lawton 
Chiles  International  House  (Building 
16),  at  the  National  Institutes  of  Health. 

The  meeting  will  be  open  to  the 
public  from'8:30  a.m.  to  noon.  The 
agenda  will  begin  with  a  report  by  the 
Director,  FIC.  Presentations  will  include 
a  report  on  the  role  of  the  NIH 
ombudsman;  the  December  meeting  of 
the  Advisory  Committee  to  the  Director, 
NIH;  and  a  report  by  the  Director,  NIH, 
on  the  present  priorities  of  the  Office  of 
the  Director.  There  will  also  be  a  report 
on  new  directions  for  the  Scholars-in- 
Residence  Program  and  a  presentation 
on  the  FIC  Young  Investigator  Award. 

In  accordance  with  the  provisions  of 
sections  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  from  1:15  p.m.  to 
adjournment  for  the  review  of 
applications  to  the  International 
Research  Fellowship  and  Senior 
International  Fellowship,  nominations 
to  the  Scholars-in-Residence  Program, 
and  proposals  for  Scholar’s  conferences. 

Paula  Cohen,  Committee  Management 
Officer,  Fogarty  International  Center, 
Building  31,  Room  B2C08,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301-496-1491),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Irene  Edwards,  Executive  Secretary', 
Fogarty  International  Center  Advisory 
Board,  Building  31,  Room  B2C08, 
telephone  301—496-1491,  w’ill  provide 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cohen  at  least  2  weeks  in 
advance  of  the  meeting. 
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(Catalog  of  Federal  Domestic  Assistance 
F’rogram  No.  93.989,  Senior  International 
Awards  Program). 

Dated:  January  9, 1995. 

Su.san  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  95-976  Filed  1-13-95;  8:45  am) 
BILLING  CODE  414(M>1-M 


National  Cancer  Institute;  Notice  of 
Meeting— National  Cancer  Advisory 
Board  Ad  Hoc  Working  Group  on  the 
National  Cancer  Institute  Intramural 
Programs 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Cancer  Advisory  Board 
Ad  Hoc  Working  Group  on  the  National 
Cancer  Institute  Intramural  Programs, 
January  23-24, 1995  at  the  Hyatt 
Regency  Bethesda,  One  Bethesda  Metro 
Center.  Bethesda,  Maryland  on  January 

23  and  at  the  National  Institutes  of 
Health,  9000  Rockville  Pike,  Building 
31.  Conference  Room  9  on  January  24. 

This  meeting  will  be  open  to  the 
public  on  January  23,  from  7:30  pm  to 
8:15  pm  for  review  and  progress  of  the 
working  group  and  an  update  on  the 
Frederick  Cancer  Research  Development 
Center  The  meeting  will  be  open  on 
January'  24  from  8:30  am  to 
approximately  1  pm  for  overview  and 
discussion  of  the  Division  of  Cancer 
Treatment's  intramural  program,  the 
Institute's  Clinical  Oncology  Program, 
overview  of  the  NIH  Clinical  Center  and 
its  future  plans,  the  Division  of  Cancer 
Prevention  and  Control's  intramural 
program  and  its  large  scale  clinical 
trials. 

The  meeting  will  be  closed  to  the 
public  on  January  23  from  8:15  pm  to 
approximately  10:30  pm  and  on  January 

24  from  1  pm  to  adjournment  for 
discussion  of  confidential  issues  and 
individual  personal  interviews.  These 
discussions  will  reveal  personal 
information  concerning  individuals 
associated  with  these  programs,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy 

Indivicluals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  Dr  Vincent  Oliverio,  (301-496- 
9138),  in  advance  of  the  meeting. 

Dr  Marvin  R.  Kalt.  Executive 
Secretary,  National  Cancer  Advisory- 
Board  Ad  Hoc  Working  Group  on  the 
National  Cancer  Institute  Intramural 
Programs,  National  Cancer  Institute, 
Executive  Plaza  North  Building,  Room 
600.  National  Institutes  of  Health, 
Bethesda.  Maryland  20892-7405  (301/ 
496-5147)  will  provide  an  agenda. 


roster  of  members,  and  substantive 
program  information  upon  request. 

Dated:  January  9, 1995. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  95-977  Filed  1-13-95;  8:45  amj 
BILLING  CODE  4140-01-M 


National  Center  for  Research 
Resources;  Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  National  Center  for  Research 
Resources  (NCRR)  for  February  1995. 
These  meetings  will  be  open  to  the 
public  as  indicated  below,  to  discuss 
program  planning;  program 
accomplishments;  administrative 
matters  such  as  previous  meeting 
minutes;  the  report  of  the  Director, 
NCRR;  review  of  budget  and  legislative 
updates;  and  special  reports  or  other 
issues  relating  to  committee  business. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicatec^ielow  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  conhdential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Ms.  Maureen  Mylander,  Public  Affairs 
Officer,  NCRR,  Westwood  Building, 
Room  850,  National  Institutes  of  Health. 
Bethesda,  Maryland  20892,  (301)  594- 
7938,  will  provide  summaries  of 
meetings  and  rosters  of  committee 
members.  Other  information  pertaining 
to  the  meetings  can  be  obtained  from  the 
Executive  Secretary  or  the  Scientific 
Review  Administrator  indicated. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary'  or  the 
Scientific  Review  Administrator  listed 
below,  in  advance  of  the  meeting. 

Name  of  committee:  The  Subcommittee  on 
Planning  of  the  National  Advisory  Research 
Resources  Council. 

Executive  secretary-  Louise  Ranrm.  Ph  D  , 
Deputy  Director,  National  Center  for 
Research  Resources.  Room  4011,  Building 
12A,  Bethesda.  MD  20892.  Telephone:  (301) 
496-6023 


Place  of  meeting:  National  Institutes  of 
Health.  9000  Rockville  Pike,  Conference 
Room  3B41,  Building  31B.  Bethesda. 
Maryland  20892 

Open:  February  16,  7:30  a.m.-8:45  a.m 
Name  of  committee;  National  Advisory- 
Research  Resources  Council. 

Dates  of  meeting:  February  16-17, 1995 
Place  of  meeting:  National  Institutes  of 
Health.  9000  Rockville  Pike,  Conference 
Room  6.  Building  31C.  Bethesda.  Mar\'iand 
20892. 

Op)cn:  February  16.  9  a.m.  until  recess 
Closed:  February  17,  8:00  a.m.  until  10  a.m 
Open:  February- 17, 10  a.m.  until 
adjournment. 

Name  of  committee:  General  Clinical 
Research  Centers  Conunittee 
Scientific  review  administrator  Dr  Bela  J. 
Gulyas.  National  Institutes  of  Health, 
Westwood  Building.  Room  10A16.  Bethesda. 
MD  20892,  Telephone:  (301)  594-7903 
-Dates  of  meeting:  February  21-22, 1995 
Place  of  meeting:  Holiday  Inn,  Crowne 
Plaza.  1750  Rockville  Pike,  Rockville,  MD 
20852. 

Open:  February  21,  8  a.m.-10:00  a.m. 
Closed:  February-  21, 10:00  a.m.-until 
adjournment. 

Name  of  committee:  Biomedical  Research 
Technology  Review  Committee. 

Scientific  review  administrator:  Dr  Mary- 
Ann  Sestili,  National  Institutes  of  Health, 
Westwood  Building,  Room  10A14.  Bethesda. 
MD  20892,  Telephone:  (301)  594-7902. 

Dates  of  meeting:  February  23-24, 1995. 
Place  of  meeting:  The  Rossly-n  Westpark 
Hotel.  1900  North  Fort  Myer  Drive, 
Arlington,  VA  22209. 

Open.  February  23,  8:30  a.m.-9:15  a.m. 
Closed.  February-  23, 9:15  a.m.-until 
adjournment. 

Name  of  committee:  Research  Centers  in 
Minority  Institutions  Review  Committee. 

Scientific  review  administrator:  Dr.  John 
Ly-mangrover,  National  Institutes  of  Health. 
Westwood  Building.  Room  10A16.  Bethesda. 
MD  20892,  Telephone:  (301)  594-7932. 

Dates  of  meeting:  March  6-7, 1995. 

Place  of  meeting:  Crowne  Plaza  Holiday- 
Inn.  1750  Rockville  Pike,  Rockville,  MD 
20852 

Ofien.  March  6.  8  a.m.-10:30  a.m. 

Closed.  March  6, 10:30  a.m.-until 
adjournment. 

(Catalog  of  Federal  Domestic  assistance 
Program  Nos.  93.306.  Laboratory-  Animal 
Sciences  and  Primate  Research,  93  333, 
Clinical  Research.  93.371.  Biomedical 
Research  Technology;  93.389.  .Research 
Centers  in  Minority  Institutions;  93.198. 
Biological  Models  and  Materials  Research. 
93  167,  Research  Facilities  Improvement 
Program.  93.214  Extramural  Research 
Facilities  Construction  Projects.  National 
Institutes  of  Health.) 

Dated:  January-  9. 1995 
Susan  K.  Feldman; 

Committee  Management  Officer,  NIH. 

(FR  Doc.  95-978  Filed  1-13-95.  8:45  am| 
BILLING  CODE  414(M)1-M 
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National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting; 

Name  of  committee:  Comparative  Medicine 
Review  Committee. 

Dates  of  Meeting;  February  26-28, 1995. 

Time;  6:30  p.m.-until  adjournment. 

Place  of  meeting:  One  Washington  Circle 
Motel,  One  Washington  Circle,  NW  , 
Washington,  DC  20037 

Scientific  review  administrator  Dr 
Raymond  O’Neill.  National  Institutes  of 
Health,  Westwood  Building,  room  10A16, 
Bethesda,  MD  20892,  Telephone:  (301)  594- 
7932 

Purpose/agenda.  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c){6),  Title  5, 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy 

(Catalog  of  Federal  Domestic 
Assistance  Program  Nos.  93.306, 
Laboratory  Animal  Sciences  and 
Primate  Research,  National  Institutes  of 
Health.  HHS.) 

Dated:  January  9, 1995 
Susan  K.  Feldman, 

Committee  Management  Officer,  NII1. 

IFR  Doc.  95-979  Filed  1-1.3-95,  8:45  am] 
BIUJNG  cooe  414(M>1-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Heart,  Lung,  and  Blood 
Advisory  Council,  National  Heart,  Lung, 
and  Blood  Institute,  February  9-10, 
1995,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  Maryland  20892. 

The  Council  meeting  will  be  open  to 
the  public  on  February  9  from  9  a.m.  to 
approximately  3:30  p.m.  for  discussion 
of  program  policies  and  issues. 
Attendance  by  the  public  is  limited  to 
space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.,  section  10(d) 


of  Public  Law  92-463,  the  Council 
meeting  will  be  closed  to  the  public 
from  approximately  3:30  p.m.  to  recess 
on  February  9  and  from  8:30  a.m.  to 
adjournment  on  February  10  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
Room  4 A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 

(301)  496-4236,  will  provide  a  summary 
of  the  meetings  and  a  roster  of  the 
Council  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Ronald  G.  Geller,  Executive 
Secretary,  National  Heart,  Lung,  and 
Blood  Advisory  Council,  Westwood 
Building,  Room  7A-17,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  594-7454,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research,  93.838,  Lung  Disea.ses 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  January  9, 1995. 

.Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  95-980  Filed  1-13-95,  8:45  am] 
BILLING  CODE  4140-Ol-M 


National  HearL  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Initial 
Review  Group  (IRG)  meetings: 

Name  of  IRG:  Clinical  Trials  Review 
Committee. 

Date:  February  26-27, 1995 

Time:  7:00  p.m. 

Place:  Hyatt  Regency,  Bethesda,  Maryland. 

Contact  Person.  Dr  David  Monsees,  Jr  , 
5333  Westbard  Avenue,  Room  550,  Bethesda, 
Maryland  20892,  (301)  594-7450. 

Purpose/Agenda:To  review  and  evaluate 
grant  applications. 


Name  of  IRG:  Research  Training  Review 
Committee. 

Date:  February  26-28, 1995. 

Time:  7:30  p.m. 

Place:  Hyatt  Regency,  Bethesda,  Maryland. 

Contact  Person:  Dr.  Kathryn  Ballard,  5333 
Westbard  Avenue,  Room  550,  Bethesda, 
Maryland  20892,  (301)  594-7450. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c){4)’and  552b(c)(6), 
Title  5,  U.S.G.  Applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property- 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93  838,  Lung  Diseases 
Research,  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated;  January  9, 1995. 

Susan  K.  Feldman, 

Committee  Managemen  t  Officer,  NIH. 

[FR  Doc.  95-981  Filed  1-13-95;  8:45  amj 
BILLING  CODE  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting; 
Allergy,  Immunology,  and 
Transplantation  Research  Committee 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  Allergy,  Immunology,  and 
Transplantation  Research  Committee  on 
February  7-^,  1995,  at  the  Holiday  Inn 
Crowne  Plaza,  1750  Rockville  Pike, 
Rockville,  Maryland. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  9:30  a.m.  on 
February  7  to  discuss  administrative 
details  relating  to  committee  busine.ss 
and  program  review,  and  for  a  report 
from  the  Director,  Division  of 
Extramural  Activities  which  will 
include  a  discussion  of  budgetary 
matters.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  arid 
contract  proposals  from  9:30  a.m.  until 
recess  on  February  7.  and  from  8:30  a.m. 
until  adjournment  on  February  8.  These 
applications,  proposals,  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
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such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy 
Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  Room  3C26,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  301—496-7601,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  a  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr  Mark  L.  Rohrbaugh.  Scientific 
Review  Administrator,  Allergy, 
Immunology  and  Transplantation 
Research  Committee,  NIAID,  NIH,  Solar 
Building.  Room  4C22,  Bethesda. 

Main  land  20892,  telephone  301—496— 
8424,  will  provide  substantive  program 
information. 

(Catnlog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research. 

National  Institutes  of  Health.) 

Dated;  January  9, 1995. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  95-982  Filed  1-13-95;  8:45  am]  ' 
8II.LING  CODE  414(M)1-M 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting: 
Microbiology  and  Infectious  Diseases 
Research  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Microbiology  and  Infectious 
DLseasps  Research  Committee,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  February  9-10, 1995,  at  the 
Bethesda  Ramada,  Embassy  III  room, 
8400  Wisconsin  Avenue,  Bethesda, 
Maryland. 

The  meeting  will  be  open  to  the 
public  from  8  a.m.  to  9  a.m.  on  February 
9.  to  discuss  administrative  details 
relating  to  committee  business  and  for 
program  review.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b{c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  and 
contract  proposals  from  9  a.m.  until 
recess  on  February  9,  and  from  9  a.m. 


until  adjournment  on  February  10. 

These  applications,  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  priva^’ 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases.  Solar 
Building.  Room  3C26,  National 
Institutes  of  Health,  Bethesda,  Maiydand 
20892,  301^96-7601,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  ol  the 
meeting. 

Dr  Gary  Madorma,  Scientific  Review 
Administrator,  Microbiology  and 
Infectious  Diseases  Research  Committee, 
NIAID,  NIH,  Solar  Building,  Room 
4C21,  Rockville,  Maryland  20892, 
telephone  301—496-3528,  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.856,  Microbiology  and 
Infectious  Diseases  Research,  National 
Institutes  of  Health.) 

Dated:  January  9, 1995. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  95-983  Filed  1-13-95;  8:45  am) 
BILLING  CODE  414(M)1-M 

National  Institute  of  Dental  Research; 
Notice  of  Closed  Meeting  of  the 
National  Institute  of  Dental  Research 
Special  Grants  Review  Committee 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  heberby  given  of  the  following 
meeting: 

Name  of  Committee  National  Institute  of 
Dental  Research  Special  Grants  Review 
Committee. 

Date.  February  21-23, 1995 

Time  8:30  a.m.  to  Adjournment. 

Place  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  Marvland 
20814 

Contact  Person  Dr  William  Gartland. 
Scientific  Review  Administrator,  NIDR 
Special  Grants  Review  Committee,  Natcher 
Building,  Room  4AN-38E.  Bethesda.  MD 
20892,  (301)  594-2372 

Purpose/ Agenda  To  review  and  evaluate 
grant  applications  and/or  contract  proposals. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 


in  sec.  552b(c)(4)  and  552b(c)(6),  Title  5. 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93  121,  Dental  Research 
Institute;  National  Institutes  of  Health,  HHS) 
Dated.  January  9, 1995 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH 
[FR  Doc  95-984  Filed  1-13-95.  8>45  am) 
BILLING  CODE  4140-01-M 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 

Meeting  of  the  National  Diabetes  and 
Digestive  and  Kidney  Diseases 
Advisory  Council  and  Its 
Subcommittees 

Pursuant  to  Pub.  L.  92— 463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  February  15-16, 1995  The 
meeting  of  the  full  Council  will  be  open 
to  the  public  February  15,  from  8:30 
a.m.  to  12  noon  and  again  on  Februari’ 
16,  from  10  a.m.  to  1  p.m..  Conference 
Room  10,  Building  31,  National 
Institutes  of  Health,  Bethesda, 

Maryland,  to  discuss  administrative 
details  relating  to  Council  business  and 
special  reports.  The  following 
subcommittee  meetings  will  be  open  to 
the  public  February  15  from  1  p.m  to 
2  p.m.:  Diabetes,  Endocrine  and 
Metabolic  Diseases  Subcommittee 
meeting  will  be  held  in  Conference 
Room  10.  Building  31.  Digestive 
Diseases  and  Nutrition  Subcommittee 
meeting  will  be  held  in  Conference 
Room  7,  Building  31,  and  Kidney, 
Urologic  and  Hematologic  Diseases 
Subcommittee  meeting  will  be  held  in 
Conference  Room  9,  Building  31 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  secs.  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meetings  of  the 
subcommittees  and  full  Council  will  be 
closed  to  the  public  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  following 
subcommittees  will  be  closed  to  the 
public  on  February  15,  from  2  p.m  to 
5  p.m.  Diabetes.  Endocrine  and 
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Metabolic  Diseases  Subcommittee; 
Digestive  Diseases  and  Nutrition 
Subcommittee;  and  Kidney,  Urologic 
and  Hematologic  Diseases 
Subcommittee.  The  full  Council  meeting 
w'ill  be  closed  on  February  16,  from  8:30 
a.m.  to  10  a.m.  These  deliberations 
could  reveal  confidential  trade  secrets 
"ror  commercial  property,  such  as 
patentable  materials,  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Walter  Stolz,  Executive 
Secretary,  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  NIDDK,  Natcher  Building, 

Room  6AS-25C,  Bethesda,  Maiyland 
20892,  (301)  594-8834,  at  least  two 
weeks  prior  to  the  meeting. 

In  audition,  upon  request,  a  summary 
of  the  meeting  and  roster  of  the 
members  may  be  obtained  from  the 
Committee  Management  Office,  NIDDK, 
Building  31,  Room  9A07,  National 
Institutes  of  Heath,  Bethesda,  Mary’Iand 
20892,  (301)  496-6623. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated;  January  9, 1995 
Susan  K.  Feldman, 

Committee  Management  Officer,  Nl)i. 

IFR  Doc.  95-985  Filed  1-13-95;  8:45  am) 
BILLING  CODE  4140-01-M 


National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting  of 
Board  of  Scientific  Counselors,  NIEHS 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  NIEHS, 
February  27-28, 1995,  in  Building  101, 
South  Campus,  Main  Conference 
Facility,  NIEHS,  Research  Triangle  Park, 
North  Carolina. 

This  meeting  will  be  open  to  the 
public  from  approximately  8:30  a.m.  to 
4:00  p.m.  on  February  27  for  the 
purpose  of  presenting  an  overview  of 
the  organization  and  conduct  of 
research  in  the  Statistics  and 
Biomathematics  Branch,  and  on 
February  28.  from  approximately  8:15 
a.m.  to  12:00  p.m.  for  the  purpose  of 
presenting  an  overview  of  the 
organization  and  conduct  of  resean'.h  in 


the  Laboratory  of  Quantitative  and 
Computational  Biology  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accoidcuice  with  the  provisions  set 
forth  in  sec.  552b(c)(6)  of  Title  5  U.S. 
Code  and  sec.  10(d)  of  Pub.  L.  92—463, 
the  meeting  will  be  closed  to  the  public 
on  February  27  from  approximately  4:00 
p.m.  to  recess,  and  on  February  28  from 
1:00  p.m.  until  adjournment  for  the 
evaluation  of  the  above  programs, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Executive  Secretary,  Dr.  Carl 
Barrett,  Deputy  Director,  Division  of 
Intramural  Research,  NIEHS,  Research 
Triangle  Park,  NC  27709,  telephone 
(919)  541-3205,  will  furnish  a  meeting 
agenda.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

■  Dated:  January  9, 1995. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  95-986  Filed  1-13-95;  8:45  am) 
BILLING  CODE  4140-01-M 


National  Institutes  of  Nursing 
Research;  Notice  of  Meeting:  National 
Advisory  Council  for  Nursing  Research 
and  its  Subcommittees 

Pursuant  to  Pub.  L.  92—463,  notice  is 
hereby  given  of  the  meetings  of  the 
National  Advisory  Council  for  Nursing 
Research,  National  Institute  of  Nursing 
Research;  and  its  Subcommittees, 
February  10  and  14, 1995,  National 
Institutes  of  Health,  Bethesda, 

Marj'land. 

Meetings  of  the  full  Council  and  its 
Subcommittees  will  be  held  at  times 
and  places  listed  below.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

The  full  Council  will  meet  in  open 
session  February  14,  Building  31C, 
Conference  Room  6,  from  8:30  a.m.  to  2 
p.m.  Agenda  items  will  include:  the 
NINR  Director’s  Report,  Statement  of 
Understanding,  an  intramural 
presentation,  NACNR  Subcommittee 
Issues,  Report  on  Reinventing 
government. 

Each  of  the  Subcommittees  listed 
below  will  be  held  by  telephone 
conference. 

-  The  Planning  Subcommittee  will  meet 
in  open  session  February  10,  Building 


31,  Conference  Room  5B03,  from  1:30 
p.m.  to  3  p.m.,  to  discuss  long-term  and 
strategic  planning  and  policy  issues. 

The  National  Nursing  Research 
Agenda  Subcommittee  will  meet  in 
open  session  February  10,  Building  31, 
Conference  Room  5B03,  from  4:30  p.m. 
t6  5  p.m.,  to  discuss  issues  related  to  the 
National  Nursing  Research  Agenda. 

The  Nursing  Resources  and  Hijalth 
Policy  Subcommittee  will  meet  in  open 
session  February  10,  Building  31, 
Conference  Room  5B03,  from  1:30  p.m. 
to  3  p.m.  to  discuss  nursing  resource.s 
and  health  policy  as  they  related  to 
nursing  science  and  the  achievement  of 
quality  and  effective  outcomes  in 
patient  care. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and 
Section  10(d)  of  Pub.  L.  92—463,  the 
meeting  of  the  Nursing  Research 
'Subcommittee  February  10,  from  10:30 
a.m.  to  12:30  p.m.,  will  be  closed  to  the 
public,  and  the  meeting  of  the  full 
Council  will  be  closed  on  February  10, 
from  2  p.m.  to  adjournment,  for  the 
review',  discussion,  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as.patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  _ 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign, 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Ernest  Marquez,  301-594- 
5965,  in  advance  of  the  meeting. 

Dr.  Ernest  Marquez,  Executive 
Secretary,  National  Advisory  Council 
for  Nursing  Research,  National  Institutes 
of  Health,  Building  45,  Room  3AN.12, 
Bethesda,  Maryland  20892,  301-594- 
5965,  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  information 
upon  requests. 

(C^atalijg  of  Federal  Domestic  Assistance 
Program  No.  93  361,  Nursing  Research. 
National  Institutes  of  Health.) 

Dated-  January  9,  1995. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIU 
IFR  Doc  95-987  Filed  1-1.3-95,  8:45  ani| 
BILLING  CODE  4140-01-M 
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National  Institute  on  Aging;  Meeting  of 
the  National  Advisory  Council  on 
Aging 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  on  Aging, 
National  Institute  on  Aging,  Februaiy  2- 
3, 1995,  to  be  held  at  the  National 
Institutes  of  Health.  Building  31. 
Conference  Room  10,  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  public  on  Thursday,  February  2, 
from  8:00  a.m.  to  12:30  p.m.  fora  status 
report  by  the  Ehrector,  NLA,  a  report  on 
the  Behavioral  and  Social  Research 
Program:  a  report  on  the  Working  Group 
on  Program;  and  a  report  on  Training 
and  other  Extramural  Activities. 

The  meeting  mil  be  open  again  on 
Friday,  February  3  from  8:30  a.m.  until 
adjournment  for  a  discussion  of  program 
policies  and  issues,  recent  legislation, 
and  other  items  of  interest:  a  report  on 
the  Advisory  committee  to  Director, 

NIH,  meeting;  and  a  report  on  the  NIA 
Epidemiology,  Demography  and 
Biometry  Program.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  secs.  552b(c)(4)  and  552b{c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  of  the  Council  will 
l)c  closed  to  the  public  on  Thursday, 
February  2  from  1:30  p.m.  to  recess  for 
the  review,  discussion  and  evaluation  of 
grant  applications.  The  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  piersonal  privacy 

Ms.  June  McCann,  Committee 
Management  Officer  for  the  National 
Institute  on  Aging,  National  Institutes  of 
Health,  Gateway  Building,  7201 
Wisconsin  Avenue,  Suite  2C218, 
Bethesda,  Maryland  20892  (301/496- 
9322),  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  McCann  at  (301)  496-9322. 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research. 
National  Institutes  of  Health). 

Dated:  January  9, 1995. 

Susan  K.  Feldman, 

Committee  Management  Officer,  \IH 
|FR  Doc.  9.5-988  Filed  1-1.3-95.  8;45  am) 
SILLING  CODE  4140-01-M 


National  Library  of  Medicine;  Meeting 
of  the  Literature  Selection  Technical 
Review  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Literature  Selection  Technical  Review 
Committee.  National  Library’  of 
Medicine,  on  February  23-24, 1995, 
convening  at  9  a.m.  on  F'chruary  23  and 
at  8:30  a.m.  on  February  24  in  the  Board 
Room  of  the  National  Library  of 
Medicine,  Building  38, 8600  Rockville 
Pike,  Bethesda,  Maryland. 

The  meeting  on  February  23  will  be 
open  to  the  public  from  9  a.m.  to 
approximately  10:30  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  wrill  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Lois  Ann  Colaianui  at  301- 
496-6921  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sec.  552b(c)(9)(B),  Title  5, 

LF.S.C.,  Pub.  L.  92—463,  the  meeting  will 
be  closed  on  February  23  from  10:30 
a.m.  to  approximately  5  p.m.  and  on 
February  24  from  8:30  a.m.  to 
adjournment  for  the  review  ami 
discussion  of  individual  journals  as 
potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine.  The 
presence  of  individuals  associated  witli 
these  publications  could  hinder  fair  and 
open  discussion  and  evaluation  of 
individual  journals  by  the  Committee 
members. 

Mrs.  Lois  Ann  Colaianni.  Scientific 
Review  Administrator  of  the  Committee, 
and  Associate  Director,  Library- 
Operations,  National  Library  of 
Medicine.  8600  Rockville  Pike. 

Bethesda,  Maryland  20894,  telephone 
number  301-496-6921,  will  provide  a 
summary  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
information  pertaining  to  the  meeting. 

Dated;  January  9. 1995 
.Susan  K.  Feldman, 

Committee  Management  Officer.  SIH 
(FR  Doc.  95-989  Filed  1-13-95;  8.45  am) 
BILLING  CODE  4140-01-M 

Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  lOfdJ  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings. 

Purpose/Agenda  To  review  individual 
grant  applications 


Name  of  SEP:  Multidisciplinary  .Sciences 

Date;  February  4, 1995. 

Time:  8:00  a.m. 

Place:  Embassy  Suites.  Washington.  D.C. 

Cxintact  Person:  Dr  Eileen  Bradley, 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  2A10,  Bethesda.  MI) 
20892,  (.301)  594-7188. 

Name  of  SEP-  Multidisciplinary'  Sciences 

Date:  February  5, 1995 

Time:  8:00  p.m. 

Place;  Holiday  Inn.  Chevy  Chase.  MU 

Contact  Person.  Dr  Lee  Rosen.  Scientific 
Review  Administrator.  5333  Westbard  Ave 
Room  2A11B.  Bethesda.  MD  20892.  (301) 
594-7276. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  tlie 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93  .393- 
93.396.  93  837-93.844,  93.845-93.878. 
93.892.  93.893,  National  Institutes  of  Health. 
HHS). 

Dated:  January-  9, 1995. 

Susan  K.  Feldman, 

Committee  Management  Officer.  SIfi. 

|FR  Doc  .  95-990  Filed  1-13-95;  8:45  am? 
BILLING  CODE  4140-«1-M 


Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Piirpose/Agenda  To  review  individual 
grant  applications. 

Name  of  SEP'  Biological  and  Physioltjgicai 
Sciem  es. 

Dale;  February  7  1995 

Time;  3:00  p.m. 

Place:  Holiday  Inn.  Bethesda.  MD 

Ck>ntact  Person.  Dr.  Dennis  Leszczynski. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  210,  Bethesda.  MD  20892.  (301) 
594-7218. 

.Name  of  SEP-  Clinical  Sciences 

Date;  February-  9. 1995. 

Time:  8:00  a.m. 

Place-  America  Inn.  Bethesda  MI). 

Contact  Person.  Dr.  Fred  Marozzi. 

Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  205,  Beth«*sda,  .MD 
20892,  (301)  594-7278. 

Name  of  SEP-  Clinical  Sciences. 

Date  February  17. 1995. 

Time;  9:30  a.m. 


3416 


Federal  Register  /  Vol.  60,  No.  10  /  Tuesday,  January  17,  1995  /  Notices 


Place:  America  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Fred  Marozzi, 

Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  205,  Bethesda,  MD 
20892,  (301)  594-7278. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b{c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93  393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS). 

Dated:  January  3, 1995. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  94-991  Filed  1-13-94;  8:45  ami 
BILLING  CODE  414(M)1-M 


Social  Security  Administration 

1994 — 1995  Advisory  Council  on  Social 
Security;  Meeting 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  announces  a  meeting  of  the 
1994 — 1995  Advisory  Council  on  Social 
Security  (the  Council). 

DATES:  January  27,  1995,  8:30  a.m.  to 
5:00  p.m. 

ADDRESSES:  The  Sheraton  City  Centre, 
1143  New  Hampshire  Avenue,  N.W., 
Washington,  D.C.  20037,  (202)  775- 
0800. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail — Dan  Wartonick,  1994 — 1995 
Advisory  Council  on  Social  Security, 
Room  624D,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW,  Washington,  DC  20201;  By 
telephone — (202)  205-4861;  By 
telefax— (202)  205-4879. 

SUPPLEMENTARY  INFORMATION: 

I,  Purpose 

Under  section  706  of  the  Social 
Security  Act  (the  Act),-  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary')  appoints  the  Council  every  4 
years.  The  Council  examines  issues 
affecting  the  Social  Security  Old-Age, 
Sur\'ivors,  and  Disability  Insurance 


(OASDI)  programs,  as  well  as  the 
Medicare  program  and  impacts  on  the 
Medicaid  program,  which  were  created 
under  the  Act. 

In  addition,  the  Secretary  has  asked 
the  Council  specifically  to  address  the 
following: 

•  Social  Security  financing  issues, 
including  developing  recommendations 
for  improving  the  long-range  financial 
status  of  the  OASDI  programs: 

•  General  program  issues  such  as  the 
relative  equity  and  adequacy  of  Social 
Security  benefits  for  persons  at  various 
income  levels,  in  various  family 
situations,  and  various  age  cohorts, 
taking  into  account  such  factors  as  the 
increased  labor  force  participation  of 
women,  lower  marriage  rates,  increased 
likelihood  of  divorce,  and  higher 
poverty  rates  of  aged  women. 

In  addressing  these  topics,  the 
Secretary  suggested  that  the  Council 
may  wish  to  analyze  the  relative  roles  of 
the  public  and  private  sectors  in 
providing  retirement  income,  how 
policies  in  both  sectors  affect  retirement 
decisions  and  the  economic  status  of  the 
elderly,  and  how  the  disability 
insurance  program  provisions  and  the 
availability  of  health  insurance  and 
health  care  costs  affect  such  matters. 

The  Council  is  composed  of  12 
members  in  addition  to  the  chairman. 
Robert  Ball,  Joan  Bok,  Ann  Combs, 

Edith  Fierst,  Gloria  Johnson,  Thomas 
Jones,  CJeorge  Kourpias,  Sylvester 
Schieber,  Gerald  Shea,  Marc  Twinney, 
Fidel  Vargas,  and  Carolyn  Weaver.  The 
chairman  is  Edward  Gramlich. 

The  Covmcil  met  previously  on  June 
24-25  (59  FR  30367),  July  29*  1994  (59 
FR  35942),  September  29-30  (59  FR 
47146),  October  21-22  (59  FR  51451), 
and  November  18-19  (  59  FR  55272) 

II.  Agenda 

The  following  topics  will  be 
presented  and  discussed: 

•  Trends  and  Issues  in  Retirement 
Savings; 

•  Assumptions  and  Methods  used  in 
projecting  the  financial  status  of  the 
Social  Security  Trust  Funds. 

The  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available. 
Interpreter  services  for  persons  with 
hearing  impairments  will  be  provided. 

A  transcript  of  the  meeting  will  be 
available  to  the  public  on  an  at-cost-of 
duplication  basis.  The  transcript  can  be 
ordered  from  the  Executive  Director  of 
the  Council. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802,  Social  Security- 
Disability  Insurance;  93.803,  Social  Security- 
Retirement  Insurance;  93.803,  Social 
Security-Survivors  Insurance.) 


Dated;  January  10. 1995 
David  C.  Lindeman, 

Executive  Director.  1994 — 1995  Advisory 
Council  on  Social  Security' 

[FR  Doc.  95-1046  Filed  1-13-95;  8:45  am) 
BILLING  CODE  4190-2»-P 


Administration  for  Children  and 
Families;  Office  of  Refugee 
Resettlement 

Availability  of  Discretionary  Grants  To 
Promote  Increased  Placement  of  Newly 
Arrived  Refugees*  in  Preferred 
Communities,  To  Respond  to 
Unanticipated  Arrivals  or  Significant 
Increases  In  Arrivals  of  Refugees  to 
Communities  Where  Adequate  or 
Appropriate  Services  Do  Not  Exist,  or 
To  Strengthen  the  Role  of  Ethnic 
Community  National  or  Multi-State 
Organizations  To  Promote  Economic 
Independence  Among  Refugees  of 
Those  Ethnic  Groups 

AGENCY:  Office  of  Refugee  Resettlement 
(ORR),  ACF,  DHHS. 

SUMMARY:  This  is  a  standing 
announcement  for  a  two-year  period 
from  date  of  application  It  makes  slight 
modifications  to  the  Categories  I  and  II 
grant  programs  published  in  the  Federal 
Register  on  May  18, 1994  (59  FR  25929) 
and  reinstates  as  Category  III  herein,  a 
grant  program  initially  published  in  the 
Federal  Register  on  July  8, 1991  (56  FR 
30968).  This  announcement  supersedes 
all  prior  announcements.  The  three 
categories  are  as  follows. 

Category  1 — Preferred  Communities 
To  promote  increased  placement  of 
arriving  refugees  in  “Preferred 
Communities”  where  refugees  have  the 
best  opportunities  to  achieve  early 
employment  and  sustain  economic 
independence  w'ithout  public 
assistance.  Preferred  communities 
should  have  a  history  of  low  welfare 
utilization  by  newly  arriving  refugees 
In  addition,  refugees  should  have  a 
favorable  earned  income  potential 
relative  to  the  cost  of  living  and  to 


*  In  dcldition  to  periions  who  meet  all 
requirements  of  45  CFR.  400.43,  eligibility  for 
refugee  social  services  also  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  L.  No.  96- 
422);  (2)  certain  .Anierasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants  under  section 
584  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1988,  as 
included  in  the  FY  1988  Continuing  Resolution 
(Pub.  L.  No.  100-202):  and  (3)  certain  Amerasians 
from  Vietnam,  including  U.S.  citizens,  under  title 
II  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropiiations  Act,  1989  (Pub.  L.- 
No.  100-461),  1990  (Pub.  L.  No.  101-167),  and  1991 
(Pub.  L.  No.  101-513).  For  convenience,  the  term 
"refugee”  is  used  in  this  notice  to  encompass  all 
such  eligible  persons  unless  the  .specific  context 
indicates  otherwise. 
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public  assistance  benefits  in  such 
communities.  Quality  of  life  and 
sociocultural  adjustment  factors  will 
also  be  considererl.  Concurrently,  ORR 
seeks  to  decrease  placements  in 
communities  where  there  has  l)een  a 
history  of  extended  welfare  use.  Awards 
in  this  category  will  be  made  as 
Cooperative  Agreements. 

Category  2 — Unanticipated  Arrivals  or 
Significant  Increases  in  .Arrivals  of 
Refugees  to  Communities  where 
Adequate  or  Appropriate  Ser\'ices  do 
not  Exist:  To  provide  services  to 
significant  numbers  of  refugee  arrivals, 
who  were  previously  unanticipated,  in 
communities  that  are  unable  to  provide 
appropriate  services.  Such  communities 
must  demonstrate  a  specific  need  for 
supplementation  of  available  resources 
for  such  populations.  The  arrivals  may 
be  new  populations  to  the  U.S.  or 
merely  new  to  the  location  requesting 
additional  resources.  Alternatively,  the 
arrivals  may  be  a  significant  and 
unanticipated  number  of  an  already- 
existing  ethnic  group  in  the  Community- 
Awards  in  this  category  will  be  grants 
and  not  Cooperative  Agreements. 

Category  3 — Support  for  Ethnic 
Community  Organizations:  To 
strengthen  the  role  of  ethnic 
community-based  naticmal 
organizations  and  acknowledged  ethnic 
leadership  of  refugee  communities. 
ORR's  goal  is  to  help  maintain  a 
national  network  of  ethnic  community- 
based  organizations  as  a  vehicle  for 
communities  to  organize  their  collectiv  e 
resources  to  promote  refugee 
community  building,  to  provide 
leadership  in  domestic  refugee 
resettlement  issues,  to  provide 
representation  of  the  communities,  and 
to  serve  as  partners  with  ORR  in 
developing  strategies  to  articulate  and 
address  the  needs  of  the  communit  '  es. 

Projects  and  serv  ices  allowed  under 
this  announcement  are  described  ir 
Sections  I,  II,  and  III  below.  The 
application  must  state  specifically  for 
which  of  the  three  typ«\s  of  projects  the 
application  is  being  submitted. 

Awards  for  Preferred  Communities 
will  be  for  one-year  budget  periods, 
although  project  periods  may  be  for  up 
to  three  years. 

Applications  for  continuation  grants 
to  extend  activities  funded  beyond  the 
one-year  budget  period  will  be 
entertained  in  subsequent  years  (mi  a 
noncompetitive  basis,  subject  to 
availability  of  funds,  timely  and 
successfi-d  completion  of  activities 
during  the  budget  period,  and  ACF’s 
determination  that  such  continuations 
would  be  in  the  best  interest  of  the 
Covcmment. 


Awards  for  Unanticipated  Arrivals 
will  be  for  a  single  17-month  budget 
period.  Applicants  should  view  these 
resources  as  a  temporary  solution  to  an 
emergency  created  by  unanticipated 
arrivals.  ORR  expiects  that  by  the  end  of 
one  project  pieriod.  States  will  have 
incorporated  services  for  these 
particular  refugees  into  their  refugee 
services  network,  which  is  funded  by- 
formula  social  serv’ice  dollars. 

Project  periods  for  Ethnic  Community 
Organizations  will  be  for  two  years. 
Applications  for  continuation  grants  to 
e.xtend  activities  beyond  the  first  year 
budget  period  will  be  entertained  for  a 
second  year  of  funding  on  a 
noncompetitive  basis,  subject  to 
availability  of  funds,  timely  and 
successful  completion  of  activities 
during  the  budget  period,  and  ACF's 
determination  that  such  continuations 
would  be  in  the  best  interest  of  the 
Government. 

AVAILABLE  FUNDS:  In  FY  1995,  ORR 
expects  to  make  individual  grant  awards 
in  amounts  ranging  from  $20,000  to 
$150,000.  Amounts  in  subsequent  years 
will  depend  upon  the  availability  of 
funding,  need,  and  tlie  best  interests  of 
the  Government.  Approximately 
$400,000  w'ill  be  available  for  awards  for 
Preferred  Communities.  $200,000  for 
Unanticipated  Arrivals,  and  $500,000 
for  Ethnic  Community  Organizations. 

The  Director  reserv-es  the  right  to 
award  more  or  less  than  the  funds 
described  above  depending  upon  the 
quality  of  the  applications  or  such  other 
circumstances  as  may  be  deemed  to  be 
in  the  best  interest  of  the  Gov-emment. 

AUTHORIZATION:  Authority  for  this 
activity-  is  contained  in  Section 
412(c)(1)(A)  of  the  Immigration  and 
Nationality  Act.  w-hich  authorizes  the 
Direcior  “to  make  grants  to.  and  enter 
info' contracts  with,  public  or  private 
nonprofit  agencies  for  projects 
specifically  designed —  *  *  *  (iij)  to 
provide  where  specific  netxls  have  been 
shown  and  recognized  by  the  Director, 
health  (including  mental  health) 
services,  social  services,  educational, 
and  other  services.”  In  addition,  sttction 
412(a)(l)(B)-(C)  gives  the  Director  the 
responsibility  to  promote/encourage 
refugee  resettlement  in  communities 
w-here  the  prospects  for  early  self- 
sufficiency  are  good  and  the  history-  of 
welfare  utilization  is  low 

APPLICATION  SUBMISSION:  Fonns  and 
instructions  for  submitting  an 
application  may  be  obtained  by 
i;ontacting  the  Office  of  Refugee 
Resettlement  at  the  address  below 
Applications  which  fail  to  stipulate  the 
category-  for  which  funding  is  being 


sought  will  not  be  considered  for 
funding. 

An  original  and  two  copies  of  all 
applications  should  be  submitted  to: 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  370  L’Enfant  Promenade  S\V  , 
Sixth  Floor,  Washi.igton,  DC  20447 
STANDING  ANNOUNCEMENT:  This  is  a 
standing  announcement,  effective  until 
canceled  or  modified  by  the  Director  of 
the  Office  of  Refugee  Resettlement.  As 
stated -in  the  March  18, 1994 
announcemwit  cited  above,  the  Director 
will  observe  closing  dates  for 
applications  in  Categories  I  and  II  of 
March  15.  July  15,  and  November  15  of 
each  year  There  will  Ik;  a  single  annual 
closing  date.  March  1.  for  C,ategory  III 
applications.  Applicants  should  spccify 
the  category  in  which  they  are 
submitting  an  application. 

FOR  FURTHER  INFORMATION  CONTACT: 

Preferred  Communities.  Ms.  Marta 
Brenden. 

Unanticipated  Arrivals.  Ms.  Judith 
May 

Ethnic  Community  Organizations  Ms. 
Anna  Mary  Portz,  Office  of  Refugee 
Resettlement,  370  L’Enfant  Promenade 
SW.,  Washington.  D  C  20447, 
Telephone:  Ms.  Brenden  (202)  205- 
3589,  Ms.  May  (202)  205-3586,  Ms. 

Portz  (202)  401-1196 

I.  Category  1:  Preferred  Communities 
A  Purpose  and  Scope 

Through  this  notice,  successful 
applicants  will  receive  funds  to  be 
applied  toward  the  costs  associated  with 
resettling  refugees  in  preferred 
communities  and  reducing  the  numbers 
of  refugees  placed  in  high  impact  sites. 
To  be  considered  under  the 
announcement,  a  proposed  preferred 
community  w-ould  need  to  receive  a 
minimum  of  100  refugees  annually 

Preferred  Community-  sites  refer  to 
those  localities  where  refugees  have  the 
best  opportunities  to  achieve  early 
employment  and  sustain  economic 
independence  writhout  public 
assistance.  Preferred  communities 
should  have  a  history  of  low  welfare 
utilization  by  newly  arriving  refug«K;s. 

In  addition,  refugees  should  have  a 
favorable  earned  income  potential 
relative  to  the  cost  of  living  and  to 
public  assistance  benefits  in  such 
communities.  These  communities 
should  also  have  a  moderate  cost  of 
living,  good  employment  opportunities 
in  a  strong  entry  level  labor  market, 
affordable  housing,  low  out-migration 
rates  for  refugees,  religious  faciiitie.s — if 
important  to  the  refugees — local 
community  support,  receptive  school 
environments,  and  related  community 
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features  which  contribute  to  a  favorable 
quality  of  life  for  arriving  refugees. 

ORR  suggests  that  applicants  will 
want  to  consider  refugees  for  preferred 
community  sites  who  have  the 
following  characteristics: 

a.  Free  cases:  Those  refugees  who  are 
determined  in  the  allocation  process  to 
be  “free  cases,”  which  means  they  are 
unrelated  to  persons  already  living  in 
high-impact  commimities. 

b.  New  refugee  populations:  Those 
refugees  from  populations  recently 
determined  to  be  refugees  who  have  no/ 
few  existing  communities  within  the 
impacted  areas  of  the  United  States. 

c.  Other  refugees:  The  applicant  may 
identify  refugees  who  would  accept  the 
opportunity  for  resettlement  in 
(diversion  to)  the  preferred  community 
e.g.,  refugees  who  would  otherwise  be 
resettled  under  the  rubric  of  “family 
reunification”,  but  in  fact  are  distant 
relatives  and  friends.  These  refugees 
may  voluntarily  elect  placement  in  the 
designated  sites. 

B.  Preferred  Community  Site  Selection 

ORR  recognizes  that  extensive 
planning  has  to  occur  in  order  to 
increase  placements  to  preferred 
communities  while  concurrently 
reducing  placements  in  impacted  sites. 
Thus,  under  the  Cooperative  Agreement 
it  will  be  incumbent  upon  ORR  and  the 
grantee  to  assure  that  planning  and 
coordination  occur  locally  and 
nationally  This  means  that  the  grantee 
and  its  local  sites  will  plan  and 
coordinate  with  ORR,  Department  of 
State  and  other  voluntary  agencies 
where  their  local  affiliates  place 
refugees  in  the  same  sites,  and  with 
State  governments  for  both  site  selection 
and  the  program  strategies  to  be 
developed. 

The  application  must  be  submitted 
with  the  sites  selected.  The  application 
shall  include  a  description  of  the  site, 
the  rationale  for  selection,  the  planning 
process  and  coordination  activities  that 
occurred  prior  to  selection.  Site 
selection  after  application  approval  will 
require  ORR  concurrence  under  the 
terms  of  the  Cooperative  Agreement. 

The  site  selected  may  be  one  that  has 
had  successful  refugee  placements  and 
may  have  capacity  for  additional 
successful  placements.  Or  the  site  may 
be  one  where  refugees  have  not 
previously  been  placed,  but  which  has 
all  the  elements  of  a  successful  refugee 
resettlement  community,  listed  in 
section  E.  2,  below 

To  resettle  refugees  successfully,  the 
community  must  have  adequate  social 
services.  ORR  formula  social  services 
funding  is  awarded  proportionate  to  the 
number  of  new  arrivals  in  the  previous 


three  years.  This  announcement 
recognizes  that  increasing  resettlement 
in  specific  sites  will  not  be  reflected 
fully  in  the  ORR  formula  social  services 
awards  until  three  years  after  the 
placements.  For  this  reason,  services 
that  would  otherwise  be  provided 
through  the  State  formula  social  services 
allocations  may  be  included  in  the 
applications  to  this  announcement. 
Planning  to  assure  an  orderly  transition 
and  complement  of  services  must  be 
done  in  concert  with  the  State.  The 
applicant  shall  describe  and  document 
this  coordination  and  planning. 

C.  Eligible  Applicants 
Eligible  Applicants  are  public  and 
private  non-profit  agencies  which 
currently  resettle  newly  arriving 
refugees  under  a  Reception  and 
Placement  Grant  with  the  Department  of 
State  or  with  the  Department  of  Justice. 
This  announcement  is  restricted  to  these 
agencies,  because  placements  of  new 
arrivals  are  implemented  under  the 
terms  of  these  grants  and  no  other 
agencies  place  new  arrivals  or 
participate  in  determining  the  sites 
where  they  will  be  placed.  Applications 
shall  include  documentation  that  the 
applicant  is  a  recipient  of  a  Reception 
and  Placement  Grant.  Applications 
lacking  this  documentation  will  not  be 
considered. 

D  Allowable  Activities 
ORR  will  accept  applications  under 
this  announcement  for  the  costs 
incurred  in  diverting  new  refugee 
placements  from  one  area,  for  increasing 
placements  in  preferred  communities, 
for  services  needed  for  the  increased 
placements  in  the  preferred 
communities,  for  the  planning  and** 
coordination  processes,  and  for  the 
national  and  local  program  management 
costs  associated  with  these  activities. 

E.  Application  Content 
In  preparing  the  application,  the 
applicant  must  include  the  following: 

1.  Description  of  the  proposed 
program.  Include  the  rationale  for  how 
the  program  will  meet  the  goals  of  this 
Notice:  the  increased  placement  of 
refugees  in  preferred  communities  and 
the  diversion  of  refugees  from 
communities  with  histories  of  extended 
use  of  welfare.  Description  should 
include  anticipated  improved 
resettlement  opportunities:  the 
employment  services  available  in  the 
new  location  including  those  to  be 
funded  under  this  grant,  if  awarded,  and 
the  cost  implications  in  both  the 
impacted  and  preferred  sites  for  the 
population  shifts  in  local  re.settlement 
.services. 


2.  A  description  of  sites  from  which 
placements  will  be  diverted  and  the 
rationale.  A  list  of  the  designated  and 
potential  sites  and  the  rationale  for  each 
site  with  respect  to  the  following 
criteria: 

— Local  community  support:  Show  by 
letters,  financial  and  in-kind 
donations,  new's  clippings,  etc.  that 
the  community  supports  the 
placement  of  these  refugees  in  their 
area; 

— State  consultation:  Provide 
documentation,  e.g.  copies  of  letters; 
notes  of  planning/coordination 
meetings; 

— Evidence  of  availability  of  entry  level 
and  other  appropriate  employment 
opportunities:  e.g..  Letters  from 
employers  who  have  refugees  working 
for  them  and  would  hire  more; 

— History  of  low  out-migration  rates  for 
proposed  sites  (show  documentation 
for  the  last  two  years): 

— Moderate  cost  of  living:  Needs  and 
payments  standards  from  AFDC 
programs  from  the  state,  statements  of 
volag  affiliates,  statements  from 
refugees; 

— Low  welfare  grant  level  relative  to 
earnings  potential; 

— Qualified  staff:  give  job  description 
and  show  how  they  will  be 
linguistically  and  culturally 
appropriate  to  the  prospective 
refugee(s): 

— Affordable  housing:  provide  average 
rental  costs  for  apartments  of 
specified  number  of  bedrooms  and 
describe  access  to  and  distance  from 
services  and  potential  employment. 

3  -  A  description  of  the  caseload(s) 

(free  cases,  ethnicity,  new  or  existing 
ethnic  group,  etc.)  to  be  served,  what 
interventions  will  be  used  to  promote 
stability  of  placements,  proposed 
numbers,  proposed  placement  schedule, 
back-up  strategy  should  the  proposed 
placement  schedule  fail. 

4.  Budget,  including  line  items  and  a 
narrative  justification  for  each  line. 
Clearly  state  the  costs  for  national  and 
local  planning  and  project  coordination. 
Discuss  relationship  between  costs 
proposed  for  this  grant  and  costs,  e.g., 
for  services,  w'hich  will  be  covered  by 
existing  refugee  or  mainstream  funding 
and  which  will  be  covered  by  this  grant. 

5.  A  description  of  the  national  and 
local  planning  process,  of  coalitions 
formed  to  support  the  new  placements, 
and  the  consultative  process  used  to 
support  the  implementation.  If  several 
local  agencies  are  planning  a 
coordinated  project,  e.g.,  placing 
refugees  from  the  same  ethnic  groups  in 
the  same  designated  sites,  describe  the 
coordination  of  these  plans.  Include 
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discussion  of  anticipated  outcomes  of 
the  placement  strategy  for  new  arrivals. 

6.  A  description  of  national/local 
project  management.  A  discussion  of  the 
project’s  anticipated  outcomes,  e.g., 
employment  and  retention  rates,  welfare 
avoidance,  reductions,  and 
terminations.  Include  report  form  and 
narrative  outline  for  the  outcome 
measures  which  will  be  reported  to 
ORR.  These  must  include  the  increase 
in  placements  in  Preferred  Communities 
and  the  diversion  of  placements  from 
communities  where  there  is  a  history  of 
extended  welfare  use 

F  Review  Criteria 

Preferred  Communities  applications 
will  be  reviewed,  scored  and  ranked 
utilizing  the  following  criteria. 

1  Clarity  of  description  of  proposed 
program  and  soundness  of  rationale  for 
achieving  the  goals  of  the 
Announcement.  Reasonableness  of  cost 
implications  in  both  the  impacted  and 
preferred  communities.  Adequacy  of  the 
anticipated  improved  resettlement 
opportunities  as  well  as  the  diversion  of 
placements  from  sites  with  histories  of 
extended  welfare  usage.  Soundness  of 
refugee  social  services  in  the  new 
community  and  choice  of  services  to  be 
funded  by  this  grant.  {20  Points) 

2  Clear  and  comprehensive 
description  of  the  preferred  sites 
proposed  in  terms  of  community 
support,  Federal,  State/local 
government  consultation,  and  linkages, 
cost-of-living,  out-migration  history, 
housing,  and  emplojTnent  availability, 
welfare  grant  levels  relative  to  potential 
earnings,  and  quality  of  life  features, 
such  as  school  environment  and 
available  religious  facilities.  Adequacy 
of  description  of  sites  from  which 
refugees  will  be  diverted  and  the 
rationale  for  diverting  cases  from  them. 
(25  Points) 

3  Appropriateness  to  the  targeted 
population  of  the  proposed  shift,  and 
strategies  to  be  used  to  promote  stability 
of  placements.  (15  Points) 

4  Reasonableness  of  the  budget  and , 
adequacy  of  line  item  narrative; 
coordination  of  these  grant  funds  with 
other  funds.  (15  Points) 

5  Adequacy  of  planning  process  and 
reasonableness  of  anticipated  outcomes. 
(15  Points) 

6  Adequacy  of  national/local 
management,  including  objectives  and 
outcomes,  reporting  procedures, 
outcome  measures,  data  collection  and 
monitoring.  (10  Points) 


II.  Category  2:  Unanticipated  Arrivals 
or  Increases  in  Arrivals  of  Refugees  to 
Communities  Where  Adequate  or 
Appropriate  Services  Do  Not  Exist 

A.  Purpose  and  Scope 

This  grant  program  is  intended  to 
provide  an  emergency  response 
capability  by  funding  services  for 
unanticipated  new  arrivals  for  whom 
the  existing  service  system  cannot 
respond  adequately  because  available 
ORR  funding  is  already  committed.  It  is 
intended  to  enable  communities  to 
respond  to  the  following  situations:  (1) 
The  arrival  of  new  ethnic  populations  of 
refugees  and  entrants  in  communities 
where  the  existing  services  system  does 
not  have  appropriate  bi-lingual  capacity, 
or  w'here  the  arrivals  of  such 
populations  are  in  communities  where 
refugee  services  do  not  presently  exist, 
or  (2)  significant  increases  in  arrivals  of 
an  already  existing  ethnic  group  where 
the  existing  service  capacity  is  not 
sufficient  to  accommodate  them 
Applications  will  be  accepted  only  for 
proposals  of  service  in  communities 
which  have  received,  or  expect  to 
receive,  minimally  100  or  more  persons 
annually  as  an  unexpected  population 
to  a  single  local  community  This  is  a 
minimum,  not  a  standard.  The 
reasonableness  of  the  proposal  will 
depend  on  the  number  of  unanticipated 
arrivals  relative  to  the  anticipated 
number  The  applicant  will  need  to 
establish  that  the  unanticipated  number 
is  significant  in  the  local  context  by 
documenting  all  arrivals,  both 
anticipated  and  unanticipated. 
Applications  which  do  not  satisfactorily 
document  all  arrivals  will  not  be 
considered. 

ORR  encourages  the  formation  of 
coalitions  of  organizations  which 
propose  to  serve  the  new  population(s) 
jointly,  but  only  one  agency  may  be 
designated  as  grantee,  and  that  agency 
will  be  responsible  for  administration  of 
the  project. 

As  noted  above,  grantees  should  view 
these  resources  as  a  temporary  solution 
to  the  challenge  of  program  transition. 
This  grant  program  is  intended  to 
supplement  a  State’s  existing  refugee 
services  network  by  responding  to 
unmet  needs  of  the  new  refugee 
populations,  with  the  expectation  that  a 
State  will  have  incorporated  ser\'ices  for 
these  new  populations  into  their  refugee 
services  network,  funded  by  formula 
social  serv'ice  dollars,  by  the  end  of  the 
grant  project  period 

B  Eligible  Applicants 

Public  and  private  non-profit 
organizations  are  eligible  to  apply 


C.  Allowable  Services 

ORR  will  accept  applications  under 
this  announcement  for  the  types  of 
activities  generally  funded  by  States 
under  their  social  services  formula 
allocation,  in  accordance  with  section 
412(c)(1)  of  the  Immigration  and 
Nationality  Act  for  refugee  social 
services.  In  general,  such  service 
categories  are  defined  as  employment 
ser\'ices,  language  services,  and  support 
services.  Applications  under  this 
section  should  contain  references  to 
provision  of  appropriate  bi-lingual  and 
bi-cultural  service  delivery  and  the 
development  and  dissemination  of 
appropriate  orientation  materials. 
Services  provided  by  all  grantees, 
whether  private  or  public,  must  comport 
with  the  regulations  at  45  CFR 
400.147(b),  .150,  and  .153-.156 
regarding  eligibility  for  services,  scope 
of  services  and  priorities  for  services. 

D  Application  Content 

1.  A  description  of  the  applicant 
agency’s  qualifications,  including  key 
personnel,  to  carry  out  the  proposed 
activities  for  the  target  population  to  be 
served. 

2.  A  discussion  of  the  characteristics 
of  the  target  population  and  the  needs 
which  cannot  be  addressed  with  the 
refugee  program  currently  in  existence 
in  the  community.  Include  a  letter  from 
the  sponsoring  national  voluntary 
agency  or  agencies  substantiating  that 
there  will  be  the  unanticipated  arrival  of 
at  least  100  or  more  refugees  or  entrants 
from  the  tcirget  population. 

3.  A  description  of  the  planning 
process  used  in  developing  the 
proposal,  and  the  names  and  roles  of  the 
organizations  participating  in  this 
process,  as  well  as  the  roles  of  all 
organizations  which  will  be  involved  in 
serving  the  population. 

4.  A  description  of  the  strategy  to  be 
used  and  ser\’ices  to  be  provided.  If  the 
proposal  was  developed  by  a 
consortium  or  other  combination  of 
entities,  the  role  of  each  must  be 
detailed.  The  applicant  must  describe 
the  specific  geographic  area(s)  and 
client  groupls).  Include  a  letter  from  the 
State  verifying  that  the  services  are 
needed,  not  currently  available  and  not 
fundable  from  existing  resources,  and 
discussing  whether  the  State  intends  to 
integrate  these  services  into  the  State 
refugee  services  network. 

5  A  description  of  the  anticipated 
outcomes,  including  the  number  of  job 
placements  and  90-day  retentions;  and 
the  anticipated  cases  of  welfare 
avoidance,  reductions  and  terminations 

6.  A  management  plan  providing  for 
oversight,  monitoring,  and  submission 
of  reports. 
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7  A  line-item  budget  with  narrative 
justification  for  each  line,  including  a 
description  of  the  staffing  plan. 

E  Application  Review  Criteria 

Applications  in  the  Unanticipated 
Arrivals  category  will  be  reviewed, 
scored,  and  ranked  in  accordance  with 
the  following  criteria; 

1  Qualifications  of  the  applicant 
agency  to  carry  out  the  proposed 
activities  for  the  target  population  to  be 
served.  (15  Points) 

2.  Adequate  discussion  of  the  unique 
characteristics  of  the  target  population 
to  demonstrate  that  the  applicant 
understands  the  characteristics 
requiring  the  additional  services.  (10 
Points) 

3  Demonstration  that  the  planning 
process  leading  to  development  of  the 
proposal  was  appropriate.  (15  Points) 

4.  Appropriateness  of  the  strategy  and 
operational  plan  in  meeting  the  needs  of 
the  target  population,  including  joint 
planning  activities  and  leveraging  of 
other  Refugee  Program  or  mainstream 
service  providers.  (20  Points) 

5  Appropriateness  of  the  anticipated 
outcomes.  (15  Points) 

6.  Adequacy  of  management  plan  (10 
points) 

7  Appropriateness,  cost-effectiveness, 
and  reasonableness  of  the  budget, 
including  the  staffing  plan  and 
qualifications  of  key  personnel.  (15 
Points) 

III.  Category  3 — Support  for  Ethnic 
Conununity  Organizations 

A.  Purpose  and  Scope 

The  purpose  of  this  program  is  to 
assist  ethnic  organizations,  comprised 
mainly  of  refugees  or  former  refugees,  to 
conduct  multi-State  or  national 
activities  which  address  issues  of 
community-building,  community  and 
family  strengthening,  cultural 
adjustment,  and  mutually  supportive 
activities  among  ethnic  organizations, 
such  as  information  exchange, 
leadership  training,  resource 
development,  and  building  volunteer 
networks. 

Respondents  to  this  program 
announcement  will  be  of  two  general 
types: 

Established  national  ethnic 
organizations  which  propose  to  conduct 
activities  with  a  national  network  of 
ethnic  community  organizations  as 
vehicles  for  organizing  community 
resources.  Such  organizations  arc 
anticipated  to  work  as  partners  with 
ORR  in  leadership  training,  ethnic 
community  development,  public 
education,  information  dissemination 
on  ethnic-specific  issues,  resource 


development,  including  translation  of 
ethnic-specific  publications,  and  the 
convening  of  national  or  regional 
meetings  around  issues  of  community 
concern,  and  family  strengthening/ 
cultural  adjustment  activities. 

Emerging  local  and  multi-State  (inter¬ 
state)  organizations  which  seek  to 
develop  new  multi-State  or  national 
ethnic-specific  networks  or  expand 
existing  multi-State  or  national  . 
networks  of  ethnic-specific  groups  for 
the  same  purposes  as  above.  Support  to 
a  local  organization  would  not  be 
provided  for  local  activities,  for  the  core 
costs  of  the  local  activities,  or  for  the 
costs  related  to  maintaining  a  local 
organization.  Funding  under  this 
announcement  is  reserved  for  the  costs 
associated  with  the  multi-State  or 
national  activities  described  herein. 

Organizations  meeting  the  criteria 
may  make  application  to  ORR  for  funds 
in  support  of  activities  described  herein. 
ORR’s  intent  is  to  supplement  the 
funding  of  such  organizations  to  enable 
them  to  carry  out  these  activities.  These 
funds  may  not  be  used  for  capital 
equipment  purchase.  They  are  intended 
solely  to  cover  the  costs  to  the  grantee 
of  the  ethnic  community  network¬ 
building  and  sustaining  activities 
themselves. 

Applicants  should  undertake  a 
planning  and  consultation  process 
which  results  in  the  application, 
detailing  their  intent  and  capacity  to 
bring  together  key  communities  and 
local  ethnic  leadership  to  work  on  vital 
issues  affecting  the  economic  self- 
support,  cultural  adjustment,  and 
community  and  family  strengthening  of 
refugees  who  share  the  same  ethnic 
heritage  and  culture. 

Applicants  must  demonstrate  a  need 
for  the  special  focus  of  their  proposed 
activities.  Applicants  should  relate  their 
project  goals  to  the  needs  which  they 
have  identified,  and  describe  objectives 
to  achieve  these  goals. 

Applicants  must  demonstrate  existing 
support  for  their  agency  by  community 
leaders  and  their  proposed  project  from 
a  multi-State  or  national  base.  This 
support  should  extend  across  the  State 
lines  in  which  the  proposed  activities 
are  to  take  place. 

Applicants  must  give  assurance  that 
their  governing  bodies,  boards  of 
directors,  or  advisory  bodies  are 
representative  (but  not  necessarily 
entirely  constituted)  of  the  refugee 
communities  being  served  and  have 
both  male  and  female  representation. 

B.  Allowable  Activities 

Applicants  should  focus  on  activities 
that  coalesce  a  broad  group  of  , 
ethnically-related  communities  into  a 


multi-State  or  a  national  coalition  to 
achieve  stated  goals.  Allowable 
activities  include: 

— Ethnic  community  development; 

— ^Technical  assistance  to  local  ethnic 
organizations; 

— Public  education, 

— Information  dissemination  on  ethnic- 
specific  issues; 

— Leadership  training, 

— Resource  development, 

— Convening  of  national  or  regional 
meetings  to  examine  issues  of  social 
adjustment  and  economic 
independence,  to  develop  consensus 
on  appropriate  actions  to  be  taken  .to 
reduce  welfare  dependency,  to 
promote  community  and  family 
strengthening  and/or  to  promote 
cultural  adjustment;  or 
— Development  or  translation  of  ethnic- 
specific  publications. 

Activities  should  be  designed  to 
supplement,  rather  than  to  supplant,  the 
existing  array  of  refugee  services 
available  in  the  community.  Proposed 
activities  should  be  ones  that  are  not 
normally  funded  under  the  State  refugee 
program. 

Non-allowable  activities:  Funds  will 
not  be  awarded  to  applicants  for  the 
purpose  of  engaging  in  activities  of  a 
distinctly  political  nature,  activities 
designed  to  promote  the  preservation  of 
a  specific  cultural  heritage,  or  activities 
with  an  international  objective  (i.e. 
activities  related  to  events  in  the 
refugees’  country  of  origin). 

C.  Eligible  Applicants 

Eligible  applicants  are  public  or 
private  non-profit  organizations  and 
institutions.  If  an  applicant  represents  a 
consortium  (that  is,  the  applicant 
includes  other  types  of  agencies  among 
its  membership),  the  single  organization 
identified  to  be  the  grant  recipient  with 
primary  administrative  and  fiscal 
responsibilities  must  be  a  non-profit 
organization 

D.  Application  Content 

Applications  for  Ethnic  Community 
Organizations  should  contain  the 
following  information 

1  A  discussion  of  the  national  or 
multi-State  focus  relevent  to  the  refugee 
ethnicity  which  the  applicant  seeks  to 
represent  or  serve,  and  an  analysis  of 
the  need  for  this  project  with  reference 
to  the  specified  population; 

2  A  statement  of  the  project  goals  and 
objectives; 

3  A  description  of  the  proposed 
activities,  plan  of  action,  timetable  for 
implementation,  scope  of  activities  (that 
is,  multi-State  or  national),  and 
anticipated  results  and  benefits  to  local 
communities; 
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4.  Description  of  multi-State  or 
national  community  planning  and 
support  to  work  collaboratively  on  the 
project.  If  the  project  is  designed  to 
enhance  ethnic  national  leadership,  the 
application  should  describe  how  leaders 
will  be  identified  and  how  ethnic 
communities  will  be  brought  into  the 
plan, 

5  A  description  of  the  agency’s 
expertise  and  managerial  experience,  to 
include  an  organizational  plan, 
evidence  of  incorporation  as  a  nonprofit 
organization,  a  list  of  the  Board  of 
Directors,  a  discussion  of  how  directors 
are  chosen  and/or  a  copy  of  the  current 
by-laws. 

6  An  estimated  line  item  proposal 
budget,  with  a  justification  narrative  v 
detailing  how  the  applicant  arrived  at 
estimated  costs;  and  a  one  year 
organizational  budget  reflecting  all 
income,  income  sources,  and  expenses, 
or  the  organization’s  most  recent  audit 
and/or  annual  financial  report 

E  Review  Criteria 

Applications  will  be  reviewed  against 
the  following  criteria: 

1  Degree  to  which  the  applicant 
understands  the  focus  and  need  of  the 
relevent  ethnic  group,  as  evidenced  by 
the  discussion  presented.  (10  points) 

2  Appropriateness  of  goals  and  the 
extent  to  which  there  are  measurable 
objectives  of  the  project.  (15  points) 

3.  Clarity  and  appropriateness  of  the 
project  design,  plan  of  action  and 
timetable  for  implementation,  and 
likelihood  that  proposed  activities  and 
results  will  benefit  the  community  (35 
points) 

4.  Evidence  of  community 
involvement  in  the  project  planning, 
suitable  identification  of  project  leaders 
as  appropriate,  and  support  for  the  plan 
of  action.  (15  points) 

5  Applicemt’s  expertise  and 
management  capacity  including 
organizational  history  and  performance 
track  record.  (15  points) 

6.  Appropriateness  and 
reasonableness  of  budget  in  relation  to 
proposed  activities  and  in  relation  to 
organization’s  overall  income  expense 
ratio. 

IV.  Administrative  Requirements 

A.  Availability  of  Application  Forms 

Federal  forms  necessary  for 
submission  of  an  application,  as 
described  below,  are  available  at  most 
local  libraries  and  Congressional  District 
Offices  for  reproduction.  If  copies  are 
not  available  at  these  sources,  they  may 
be  obtained  by  writing  or  telephoning 
the  following  office:  Office  of  Refugee 
Resettlement,  370  L’Enfant  Promenade 


S\V.,  Washington,  D.C.  20447, 

Telephone:  (202)  401-9251 

B  Application  Format  and  Procedures 

Applicants  requesting  financial 
assistance  for  a  non-construction  project 
must  file  the  Standard  Form  424B, 
“Assurances:  Non-Construction 
Programs.”  Applicants  must  sign  and 
return  the  Standard  Form  424B  with 
their  applications. 

Applicants  must  provide  a 
certification  concerning  Lobbying  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification.  Applicants  must  sign  and 
return  the  certification  with  their 
applications. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988 
By  signing  and  submitting  the 
applications,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  applications. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
applications. 

Copies  of  the  certifications  and 
assurance  are  located  at  the  end  of  this 
announcement. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant’s  listing  in  the  Internal 
Revenue  Service’s  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  and  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  w'hich  the  corporation  or 
association  is  domiciled. 

C.  Deadlines 

1  Applications  will  be  considered  to 
have  met  the  announced  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  this 
announcement,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency. 
Administration  for  Children  and 
Families  (ACF),  in  time  for  the 
independent  review  (Applicants  must 
be  cautioned  to  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  to 
obtain  a  legibly  dated  receipt  from  a 


commercial  carrier  or  U.S.  Postal 
Service.  Private  Metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.) 

2  Applications  which  do  not  meet  the 
criteria  in  paragraph  1.  of  this  section 
are  considered  late  applications.  The 
ACF  shall  notify  each  late  applicant  that 
its  application  will  not  be  considered  in 
the  current  competition. 

3  The  ACF  may  extend  the  deadline 
for  all  applicants  because  of  acts  of  God 
such  as  floods,  hurricanes,  etc.,  or  when 
there  is  a  widespread  disruption  of  the 
mails.  However,  if  the  ACF  does  not 
extend  the  deadline  for  all  applicants,  it 
may  not  waive  or  extend  the  deadline 
for  any  applicant. 

4  Once  an  application  has  been 
submitted,  it  is  considered  as  final  and 
no  additional  materials  will  be  accepted 
by  ORR.  An  application  with  an  original 
signature  and  two  copies  is  required 
Applications,  if  mailed,  should  be 
addressed  to-  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  370  L’Enfant 
Promenade  SW  ,  Washington,  D.C. 

20447 

The  application  should  reference  this 
program  announcement.  Hand  delivered 
applications  are  accepted  during  the 
normal  working  hours  of  8:00  a.m.  to 
4:30  p.m  .  Monday  through  Friday,  on 
or  prior  to  the  established  closing  date 
at-  Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  6th  Floor,  ACF  Guard  Station. 
901  D  Street.  SW  .  Washington.  DC 
20447 

V.  Intergovernmental  Review 

This  program  is  covered  by  Executive 
Order  12372,  “Intergovernmental 
Review  of  Federal  Programs,”  and  45 
CFR  Part  100,  “Intergovernmental 
Review  of  Department  of  Health  and 
Human  Services  Programs  and 
Activities.”  Under  the  Order,  States  may 
design  their  own  processes  for 
reviewing  and  commenting  on  proposed 
Federal  assistance  under  covered 
programs. 

All  States  and  Territories  except 
Alabama.  Alaska.  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas. 
Louisiana,  Minnesota,  Montana, 
Nebraska,  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota,  Virginia. 
Washington,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these 
nineteen  jurisdictions  need  take  no 
action  regarding  Executive  Order  12372 
Applicants  for  projects  to  be 
administered  by  Federally-recognized 


3422 


Federal  Register  /  Vol.  60,  No.  10  /  Tuesday,  january  17,  1995  /  Notices 


Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.0. 12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  nx}uired)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally,  SPOCs  arc  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
they  intend  to  trigger  the  “accommodate 
or  explain”  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  6th  Floor,  OFM/ 
DDG,  370  L’Enfant  Promenade  S.W., 
Washington,  D.C.  20447. 

A  list  of  Single  Points  of  Contact  for 
each  State  and  Territory  is  included  as 
Appendix  A  of  this  announcement. 

VI.  Applicable  Regulations 

Applicable  HHS  regulations  will  be 

provided  to  grantees  upon  award. 

VII.  Post-Award  Requirements — 

Records  and  Reports 

Grantees  are  niquired  to  file  I'inancial 
.Status  (SF-269)  on  a  semi-annual  basis 
and  Program  Progress  Reports  on  a 
quarterly  basis.  Funds  shall  be 
accounted  for  and  reported  upon 
separately  from  all  other  grant  activities. 
Successful  applicants  will  be  given 
specific  instructions  by  ACF,  fi)llowing 
the  award  of  the  grant,  for  reporting 
grant  performance. 

The  offi^^al  recipient  point  for  all 
mports  and  business  management 
correspondence  is  the  Division  of 
Discretionary  Grants.  The  original  and 
two  copies  of  each  report  and  business 
management  correspondence  shall  be 
submitted  to  the  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  370  L’Enfant 
Promenade  ,S.W.,  Washington,  D.C. 
20447 


The  final  Financial  and  Program 
Progress  Reports  shall  be  due  90  days 
after  the  project  expiration  date  or 
termination  of  grant  support. 

ORR  expects  grantees  to  maintain 
adequate  records  to  track  and  report  on 
project  outcomes  and  expenditures  by 
budget  line  item. 

The  following  certifications  are 
attached:  Drug-Free  Workplace, 
Debarment,  and  Anti-Lobbying. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  a.ssigned  to 
this  announcement  is  93.576. 

Dated:  January  .3, 1995. 

Lavinia  Liraon, 

Director,  Office  of  Refugee  Reset  lleinent 
Appendix  A 

Executive  Order  12372 — State  Single  Points 
of  Contact 

Arizona 

Mrs.  Janice  Dunn,  Attn:  Arizona  State 
Clearinghouse,  3800  N.  Centra!  Avenue, 
14th  Floor,  Phoenix,  Arizona  85012, 
Telephone  (Q02)  280-1315 

Arkansas 

Ms.  Trade  L.  Copeland  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Serv  ice,  Department  of  Finance  and 
Administration,  P.O  Box  3278,  Little  Rock, 
Arkansas  72203,  Telephone  (.501)  082- 
1074 

California 

Mr  Glenn  Stober,  Grants  Coordinator,  Office 
of  Planning  and  Research,  14tK)  Tenth 
Street,  Sacramento,  California  9.5814, 
Telephone  (916) 323-7480 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware  19903,- 
Telephone  (302) 736-3326 

District  of  Columbia 

Mr  Rodney  T  Hallman,  Slate  Single  Point  of 
Contact,  Office  of  Grants  Mgmt  and 
Development,  717  14th  Street  NW  ,  Suite 
500,  Washington,  DC  20005,  Telephone 
(202) 727-6551 

FI on  da 

Florida  State  Clearinghoube, 
Intergovernmental  Affairs  Policy  Unit, 
E.xecutive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol, 
Tallahassee,  Florida  32399-0001 
Telephone (904) 488-8114 

Ccorgja 

Mr  (Charles  H.  Badger,  Administrator 
Georgia  State  Clearinghouse,  254 
Washington  Street  SVV.,  Room  534A., 
Atlanta,  Gt*orgia  30334,  Telephone  (404) 
6.56-3855 

Illinois 

Mr  Steve  Klokkenga.  .State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (21 7)  782-1671 


Indiana 

Ms.  Jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204,  Telephone 
(317)  232-5610 

Iowa 

Mr  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department  of 
Economic  Development,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309, 

Telephone  (515) 281-3725 

Kentucky 

Mr  Ronald  W  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
t^pilol  Center  Drive,  Frankfort,  Kentucky 
40601,  Telephone  (502)  564-2382 

Maine 

Ms.  Joyi  e  Benson,  State  Planning  Office, 

State  House  .Station  #38,  Augusta,  Maine 
04333,  Telephone  (207)  289-3261 

Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 

Baltimore,  Maryland  21201-2365, 

Telephone  (301)  225-4490 

Massachusetts 

Ms.  Karen  .Arone,  State  Clearinghouse, 
Executive  Office  of  Communities  and 
Development,  100  Cambridge  Street,  Room 
1803,  Boston,  Massachusetts  02202, 
Telephone  (617)  727-7001 

Michigan 

Mr  Richard  S  Pastula,  Director,  Michigan 
Department  of  Commen:e,  Lansing, 
Michigan  48909  Telephone  (517)  373- 
7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Oilicer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street,  Jackson, 
Mississippi  39203,  Telephone  (601)949- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assi.stance 
Clearinghouse,  Office  of  Administration, 

P  O.  Box  809,  Room  430,  Truman  Building, 
Jefferson  City,  Mi.ssOuri  65102,  Telephone 
(314) 751-4834 

Nevada 

Department  of  .Administration,  .State 
Clearinghouse,  Opitol  Complex,  Carson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  ATTN;  Mr  Ron  Sparks, 
Clearinghouse  Coordinator 

New  Hampshire 

Mr  Jeffery  H.  Taylor,  Director,  New 

Hampshire  Office  of  State  Planning,  Attn. 
Intergovernmental  Review  Prof:ess/James 
E.  Bieher,  2Vi  Beacon  Street,  Concord,  New 
Hani]».shire  03301,  Telephone  (603)  271- 
2155 

New  jersey 

Mr.  Gregory'  W  .Adkins,  Acting  Director, 
Division  of  Community  Resources,  New 
Jersey  Department  of  Community  Affairs, 
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Trenton,  New  Jersey  08625-0803, 
Telephone  (609) 292-6613 

Please  direct  correspondence  and  questions 
to:  Andrew  J.  Jaskolka,  State  Review 
Process,  Division  of  Community  Resources, 
CN  814,  Room  609,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-9025 

New  Mexico 

Mr.  George  Elliott,  Deputy  Director,  State 
Budget  Division,  Room  190,  Bataan 
Memorial  Building,  Santa  Fe,  New  Mexico 
87503,  Telephone  (505)  827-3640,  FAX 
(505) 827-3006 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone  (518)  474-1605  ' 

North  Carolina 

Mrs.  Chrys  Baggett,  Director,  Office  of  the 
Secretary  of  Admin.,  N.C.  State 
Clearinghouse,  116  VV  Jones  Street, 
Raleigh,  North  Carolina  27603-8003, 
Telephone  (919)  733-7232 

North  Dakota 

North  Dakota  Single  Point  of  Contact,  Office 
of  Intergovernmental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Mr.  Larry  Weaver,  State  Single  Point  of 
Contact,  State/Federal  Funds  Coordinator, 
State  Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411,  . 
Telephone  (614) 466-0698 

Rhode  Island 

Mr  Daniel  W  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 


of  Administration,  Division  of  Planning, 

265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656 

Please  direct  correspondence  and  questions 
to:  Review  Coordinator,  Office  of  Strategic 
Planning 

South  Carolina 

Omeagia  Burgees,  State  Single  point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803) 734-0494 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennessee  37219, 
Telephone  (615) 741-1676 

Texas 

Mr.  Thomas  Adams,  Governor’s  Office  of 
Budget  and  Planning.  P.O.  Box  12428, 
Austin,  Texas  78711,  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  Attn:  Ms.  Carolyn  Wright, 
Room  116  State  Capitol,  Salt  Lake  City, 
Utah  84114,  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Research  &  Coordination. 
Pavilion  Office  Building,  109  State  Street, 
Montpelier,  Vermont  05602,  Telephone 
(802) 828-3326 

West  Virginia 

Mr  Fred  Cutlip,  Director,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  #6,  Room 
553,  Charleston,  West  Virginia  25305, 
Telephone  (304) 348-4010 


Wisconsin 

Mr.  William  C.  Carey.  Federal/State  Relations 
Office,  Wisconsin  Department  of 
Administration,  101  South  Webster  Street, 
P.O.  Box  7864,  Milwaukee.  Wisconsin 
53707,  Telephone  (608)  266-0267 

Wyoming 

Ms.  Sheryl  Jeffries,  State  Single  Point  of 
Contact,  Herachler  Building,  4th  Floor, 

East  Wing.  Cheyenne,  Wyoming  82002. 
Telephone  (307)  777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director.  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor,  P.O.  Box  2950.  Agana. 
Guam  96910,  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact.  Planning  and 
Budget  Office.  Office  of  the  Governor. 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Burgos/Jose  E.  Caro.  Chairman/ 
Director,  Puerto  Rico  Planning  Board. 
Minillas  Government  Center.  P.O.  Box 
41119,  San  Juan,  Puerto  Rico  00940-9985 
Telephone  (809)  727-1444 

Virgin  Islands 

Jose  L.  George.  Director.  Office  of 
Management  and  Budget.  No.  41  Norregade 
Emancipation  Garden  Station.  Second 
Floor,  Saint  Thomas,  Virgin  Islands  00H02 

Please  director  correspiondence  to;  Ms.  Linda 
Clarke.  Telephone  (809)  774-0750. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


1  rVM  OF  SUBMISSION 

Application 

Pmaoptication 

0  Conslrucnon 

0  Construe  lion 

0  Non-Const'uclioo 

0  Non-Consiruction 

S  APVCICANT  INPOAMATION 


Lag*'  Name 


Adoress  igiv»  an  county  sum  ana  zip  coosi 


2  OATC  sutMimo  Aophcant  Waniitivf 


1  DATE  received  by  state 


Siata  Aooiicadon  lOenittiat 


4  DATE  received  by  federal  AOENCV  Faoeral  K]«niil«f 


OfganirBlional  Unit 


Name  ana  teteonona  numbet  ot  the  oeraon  lo  ba  contaclaO  on  manars  mvotvmg 
Ibis  aopiicaiion  igive  area  coOel 


t  employer  IDENTIFICATTON  number  lEINt: 


T  TYPE  OF  APPLICANT  (anipF  tppropnam  mtmr  in  bo>l 


S  TYPE  OF  APPLtCAnON: 

0  New  0  Conlinuatxm  0  Revision 

If  Revision  enter  aporopnaic  letierlsl  m  ooxiesi 

A  Increase  Award  B  Decrease  Award 

0  Oecreasa  Duration  Oihar  (spacify) 

□  □ 

C  inc'ease  Duration 

A  Siata 
B  County 
C  Municipal 
0  T  ownship 
E  niarstaie 
F  iniaimunicipal 
G  Special  Oslrict 


«  NAME  OF  FEDERAL  AOENCV 


H  indapanpent  Scnool  Oist 
I  Slate  ConiroUed  instiiution  ol  i 
J  Privala  UmveisilV 
K  Indian  Tribe 
L  indivKlual 
M  Prolii  Organiraiion 
N  Oiher  (SoociM  _ 


•nTLE 


ij  AREAS  affected  by  project  tcitms  coumms  sums  arc  i 


ROPOSEO  PROJECT 


Start  Date  I  Ending  Data  I  a  Appiicani 


1(  IS  application  subject  to  review  by  state  executive  order  izsti  process? 
a  'ES  "HIS  PPEAPPLlCATKDMAPtn-lCATtON  WAS  MADE  AVAILABLE  TO  THE 
state  executive  ORDEP  12372  PROCESS  FOR  REVIEW  ON 


b  NO  □  PROGRAM  IS  NOT  COVERED  BY  E  O  12372 

□  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


3C  I  17  IS  THF.  applicant  DELINQUENT  ON  ANY  FEDERAL  DEBT? 

i  ‘ I  Yes  M  "Yes  ■  aitacn  an  expianaiion  Q  No 


’(  TO  TME  BEST  OF  MY  KNOytLEDOE  ANO  BELIEF  ALL  DATA  IN  THIS  APPLICATIONIPREAPRLICATTON  ARE  TRUE  AND  CORRECT  THE  DOCUMENT  NAS  BEEN  DULY 
authorized  b»  the  co'yvtrnino  body  of  the  applicant  and  the  applicant  will  comply  with  THE  ATTACHED  ASSURANCES  If  the  assistance  is  awarded 


3  "voed  Name  ni  Autnonjed  Represaniaiive 


d  Signature  ol  Autnor.rad  ReoYasaniative 


Previous  cdiiions  Not  usaoie 


Authorized  for  Local  Repioduction 


c  Teiepnone  numoer 


e  Date  Signad 


Standard  Forni  424  (REV  4-88) 
Prescnbed  by  OMB  Circular  A- 102 
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Instructions  For  The  SF  424 
This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant’s  submission. 

Item  and  Entry- 
1  Self-explanatory 

2.  Data  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant’s 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise 
an  existing  award,  enter  present  Federal 
identifier  number  If  for  a  new  project, 
leave  blank. 

5  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake 
the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone 
number  of  the  person  to  contact  oq  matters 
related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service 

7  Enter  the  appropriate  letter  in  the  space 
provided. 


8  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s) 
provided: 

— “New”  means  a  new  assistance  award. 

— “Continuation”  means  an  extension  for 
an  additional  funding/budget  period  for 
a  project  with  a  projected  completion 
date. 

— “Revision”  means  any  change  in  the 
Federal  Government’s  financial 

'  obligation  or  contingent  liability  from  an 
existing  obligation. 

9  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showing 
project  location.  For  reapplications,  use  a 
separate  sheet  to  provide  a  summary 
description  of  this  project. 

12  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13  Self-explanatory 

14  List  the  applicant’s  Congressional  District 
and  any  District(s)  affected  by  the  program 
or  project. 


15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable  If  the 
action  will  result  in  a  dollar  change  to  an 
existing  award,  indicate  only  the  amount  of 
the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine 
whether  the  application  is  subject  to  the 

.  State  intergovernmental  review  process 

17  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as 
the  authorized  representative  Categories  of 
debt  include  delinquent  audit 
disallowances,  loans  and  taxes 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant  A  copy  of 
the  governing  body’s  authorization  for  vou 
to  sign  this  application  as  official 
representative  must  be  on  file  in  the 
applicant’s  office  (Certain  Federal  agencies 
_  may  require  that  this  authorization 
submitted  as  part  of  the  application  ) 

BU.UNG  COOC  4184-01-P 
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Instructions  for  the  SF-424A 
General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
ant  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  hmctions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity  For 
other  programs,  grantor  agencies  may  require 
a  breakdowm  by  function  or  activity  Sections 
A.B.C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,B,C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  showm  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 

Lines  1—4,  Columns  (a)  and  (b). 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

P'or  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
'  the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1—4,  Columns  (c)  through  (g). 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  Columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period  The 


amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 

(d) .  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 

(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all 
columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  showm  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 
Lines  6a-i — Show  the  totals  of  Lines  6a  to  6h 
in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breaddown  by  function  or  activity  is  not 
necessary 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  showm  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  w'ill  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessaiy 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e)  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line 

Section  F  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  .may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
aw'arding  agency  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant. 

1  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application 

2  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award,  and  will 
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establish  a  proper  accounting  system  in 
a(  cordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  aw'arding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM’s  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  CFR  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290dd-3  and  290ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  Vlll  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
roouir»>^“"ts  o^any  other  nondiscrimination 


statute(s)  which  may  apply  to  the 
application. 

7  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquir^  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §  276c  and  18  U.S.C.  §  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514,  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 


U.S.C.  §  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523),  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974)  (16  U.S.C. 
469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C.  2131  et  seq.)  p)ertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§  4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 


Signature  of  Authorized  Certifying  Official 
Title  _ 

Applicant  Organization 

Date  Submitted  _ 
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U.S.  Department  of  Health  and  Human  Services _ 

Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals _ 


By  signing  and/or  submitting  this  application  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  beiovL 

This  certification  is  required  by  regulations  implementing  the  Ding-Free  Workplace  Act  of  1988, 45  CFR  Part  76,  Subpart 
F.  The  regulations,  published  in  the  May  25, 1990  Federal  Register,  require  certification  by  grantees  that  they  wUl  maiatain 
a  drug-free  workplaa.  The  certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determine  that 
the  grantee  imowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  action  auUiorized  under  the 
Drug-Free  Workplace  Act  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govemmentwide  suspension  or  debarment 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  m  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee’s 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  ^e  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees’  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules; 

'Controlled  substance*  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

'Conviction*  means  a  finding  of  guUt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Fe^ral  or  State  criminal  drug  statutes; 

'Criminal  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

'Employee*  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  imder  a  grant,  including:  (i) 
All  'direct  charge*  employees;  (ii)  all  'in^rect  charge*  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee’s  payroll.  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee’s  payroll;  or  employees  of  subrecipients  or  subcontraaors  in  covered  workplaces). 

Th«  grantee  certifiea  that  It  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee’s  workplace  and  specify^  the  actions  that  will  be  taken  against 
employees  for  wolation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  Tlie  grantee’s  policy  of  tn«int«ming  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will; 

(1)  ^de  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  ^ncy  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employ  or  ^erwise  receiving  aaual  notice  of  such  conviction.  Employers  of  convkted  employees  must  proii^  notice, 
mcluding  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  aahity  the  convict^  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 
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Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76.  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals; 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  fiom  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primarj'  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  “Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary'  Exclusion — 
Lower  Tier  Covered  Transaction.”  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 
(To  Be  Supplied  to  Lower  Tier  Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  deoartraent  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"certification  Regarding  Debarment. 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Low'er  Tier  Covered 
Transactions,  “without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loons, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Membtir 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  w'ill  he 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 


undersigned  shall  complete  and  submit 
Standard  Form-LLL,  “Disclosure  Form  to 
Report  Lobbying,”  in  accordance  w'ith  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  al) 
subrecipients  shall  certify  and  disclose 
accordingly 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making,pr 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

State  for  Loon  Guarantee  and  Ixxin  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  “Disclosure  Form  to 
Report  Lobbying.”  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
require  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 


Signature 


Title 


Organization 

Date 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U-S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  br  OMt 


1.  Type  of  Federal  Action: 

□  a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 


2.  Status  of  Federal  Action: 

I  I  a.  bid/offer/application 
^  b.  initial  award 
c  post-award 


3.  Report  Type: 

□  a.  initial  filing 

b.  material  c^nge 
For  Material  Change  Only; 

year  _  quarter 

date  of  last  report  _ 


4.  Name  and  Address  of  Reporting  Entity: 

n  Prime  □  Subawardee 

Tier  ___ ,  if  known: 

Congressiorul  District  if  known: 

5.  If  Repotting  Entity  in  No.  4  is  Subawardee.  EtUer  Name 
and  Address  of  Prime: 

Congressional  District,  if  known: 

C.  Federal  Department/Agency 

7.  Federal  Program  Name/Description: 

CFDA  Number,  if  aDolicable: 

8.  Federal  Action  Number,  if  known: 

9.  Award  Amount  if  known: 

$ 

10.  a.  Name  and  Address  of  Lobbying  Entity 

b.  individuak  Performing  Services  (including  address  if 

{t(  tndi’^iduiJ,  last  name,  first  name.  Ml): 

different  from  No.  J0a7 

(last  name,  first  name.  Ml): 

(tmeh  Coniinjilion  SAaeffs'  Sf-LLL-A.  H  nacenarv} 

11.  Amount  of  Payment  (check  all  that  apply): 

$  _  □  actual  □  planned 


12.  Form  of  Payment  (check  all  that  apply): 

O  a.  cash 

□  b.  in-kind;  specify,  nature 

value _ 


13.  Type  of  Payment  (check  all  that  apply): 

□  a.  retainer 

□  b.  one-time  fee 
D  c  commission 

□  d.  contingent  fee 

□  e.  deferred 

□  f.  other;  specify.  _ 


14.  Brief  Descriplion  of  Services  Performed  or  to  be  Performed  and  Daleis)  of  Service,  including  officerls).  employeefs), 
or  Memberts)  contacted,  for  Payment  Indicated  in  Item  11: 


_  (ttuefi  Connnuatton  S)t*H(s)  if  ncces 


IS.  Continuation  Sheetfs)  SF-UI-A  attached:  □  Yes  □  No 


1C.  Mofmuion  wpyvmd  dvaugh  d«  tonn  ■  anhoniad  to|r  IMv  11  US.C 
•Klioo  1U2.  rial  darta—v  c<loP>i|ivn  ii  *  mMMMl  >vpnmiuh<m 

U  iaci  upon  aMch  wliiei  wm  by  ItM  iMf  abevv  wtian  iMt 

V—rinn  —  — dv  m  rnnamd  no.  Wvii  diirimiw  ■  wpuavd  piwiiiw  lo 
11  ua.c.  11S1  nm  adonMlMn  wM  ht  lapefMd  to  *•  Caiy  mim- 
•miullr  and  «>■  bv  miliMt  tor  putabe  rapKlMn  Anjr  pwwn  idle  Mb  M 
Mt  dw  ipqiMPd  dndaaip*  Ml  h*  aibiaei  le  *  ovd  panaby  ol  "M  IM  dun 
tiOPOO  aid  nei  mam  diwi  twum  lot  pidi  aicti  Wliai* 


Signature:  ____ 
Print  Name: 

rule: _ 

Telephone  No.:. 


Federal  Ihc  Only;  'M 


(FR  Doc.  95-831  Filed  1-13-95;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND  . 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-95-3811:  FR-3719-N-02] 

Notice  of  Additional  Funding 
Availability  for  Technical  Assistance 
and  Training  for  Public  and  Indian 
Housing  (PIH)  for  Youth  Leadership 
Development  Project 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Additional  Funding 
Availability  for  Training  and  Technical 
Assistance  for  Public  and  Indian 
Housing  Youth  Leadership 
Development  Project. 

SUMMARY:  This  NOFA  announces  the 
availability  of  an  additional  $500,000 
for  grants  to  provide  technical 
assistance  and  training  to  public 
housing  agencies  (PHAs)  and  Indian 
housing  authorities  (IHAs)  (both  PHAs 
and  IHAs  will  be  referred  to  as  HAs)  in 
the  development  and  training  of  HA 
staff  and  residents  to  assist  them  in 
developing  youth  programs  which  focus 
on  the  enhancement  of  youth  leadership 
development  based  on  successful 
models  which  develop  and  build  the 
capacity  of  young  peoples’  leadership 
skills. 

DATES:  The  original  application  due  date 
of  receipt  at  HUD  on  or  before  3  p.m. 
Eastern  Daylight  Time,  October  17, 

1994,  is  not  affected  by  this  notice. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Robin  Prichard,  Drug-Free 
Neighborhoods  Division,  Office  of 
Resident  Initiatives,  Public  and  Indian 
Housing,  Department  of  Housing  and- 
Urban  Development,  Room  4116,  451 
Seventh  Street,  S.W  ,  Washington,  D.C. 
20410,  telephone  (202)  708-1197  A 
telecommunications  device  for  hearing 
or  speech  impaired  persons  (TDD)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Authority 

Youth  Leadership  grants  under  this 
notice  are  authorized  under  Chapter  2, 
Subtitle  C,  Title  V  of  the  Anti-Drug 
Abuse  Act  of  1988  (42  U.S.C.  11901  et. 
seq.),  as  amended  by  Section  581  of  the 
National  Affordable  Housing  Act  of 
1990  (NAHA),  approved  November  28, 
1990,  Pub.  L.  101-625,  and  Section  161 
of  the  Housing  and  Community 
Development  Act  of  1992  (HCDA  1992) 
(Pub.  L.  102-550,  approved  October  28, 
1992). 


The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act  1994,  (approved 
October  28, 1993,  Pub.  L.  103-124),  (94 
App.  Act)  appropriated  $265  million  for 
the  Drug  Elimination  Program  of  which 
$5  million  is  for  funding  drug 
elimination  technical  assistance  and 
training.  The  $500,000  available  under 
this  notice  is  a  part  of  that  technical 
assistance  and  training  funding. 

A  FY  1994  Notice  of  Fund 
Availability  (NOFA)  published  on 
August  31, 1994  (59  FR  45154)  made  up 
to  $500,000  available  for  Youth 
Leadership  grants.  Due  to  the  large 
number  of  applicants  and  the  strong 
interest  shown  in  that  NOFA,  the 
Department  has  decided  to  add  an 
additional  $500,000  of  funding  to 
increase  the  number  of  awards  under 
the  NOFA. 

Accordingly,  this  NOFA  makes  an 
additional  $500,000  of  funding,  for  a 
total  of  up  to  $1  million,  available  under 
the  NOFA  for  Training  and  Technical 
Assistance  for  Public  and  Indian 
Housing  Youth  Leadership 
Development  Project,  published  on 
August  31, 1994  (59  FR  45154). 

Dated:  January  6. 1995. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

IFR  Doc.  95-1002  Filed  1-13-95;  8:45  am) 
BILUNG  CODE  4210-a3-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[G-070-6101-01-YGKF]:  NMNM  80782 
Amendment  1135] 

Notice  of  Right-Of-Way  Application; 

New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  An  application,  serialized  as 
NMNM  80782,  was  received  for  a 
compressor  site  and  a  1.08  mile  right-of- 
way  for  a  24  and  36  inch  diameter 
pipeline. 

Notice  is  hereby  given  that,  pursuant 
to  Section  28  of  the  Mineral  Leasing  Act 
of  1920  (30  U.S.C.  185),  as  amended  by 
the  Act  of  November  16, 1973,  (37  Stat. 
576),  Meridian  Oil  Gathering  Inc.  has 
applied  for  a  right-of-w’ay  serialized  as 
NM  NM  80782  to  construct  1.08  miles 
of  24  and  36  inch  diameter  natural  gas 
pipeline  across  public  land  in  Rio 
Arriba  County,  New  Mexico.  This  is  part 
of  a  project  that  will  increase  the 


production  capacities  of  the  existing 
line  and  also  help  in  accommodating 
projected  volumes.  The  proposed  line 
crosses  the  following  lands  in  Rio 
Arriba  County. 

New  Mexico  Principal  Meridian 
T  30  N.,  R.  7VV  , 

Sec.  21.  SWV^SEV... 

Sec.  27.  SVVV^NVV’A,  SW’A. 

Sec.  28,  N’ANE’A,  SE'aNE'A, 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Bureau  will  be 
deciding  whether  the  right-of-way 
should  be  approved,  and  if  so,  under 
what  terms  and  conditions. 

Interested  persons  desiring  to  express 
their  views  should  promptly  send  their 
name  and  address  to  the  District 
Manager,  Bureau  of  Land  Management, 
1235  La  Plata  Highway,  Farmington, 
New  Mexico  87401 . 

Dated:  January  10,  1995. 

Joel  Farrell, 

Assistant  District  Manager  for  Hesourres. 

IFR  Doc.  95-1076  Filed  1-13-95;  8:45  am| 
BILLING  CODE  4310-EB-M 


National  Park  Service 
Public  Notice 

AGENCY:  National  Park  Service,  Interior. 


SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  continued  operation  of  gift 
shop  and  food  vending  facilities  and 
services  for  the  public  at  Sagamore  Hill 
National  Historic  Site  for  a  period  of  ten 
(10)  years  from  January  1,  1995,  through 
December  31,  2004. 

EFFECTIVE  DATE:  March  20.  1995. 
ADDRESSES:  Interested  parties  should 
contact  the  Regional  Director.  North 
Atlantic  Region,  Attention:  Division  of 
Concession  Management.  15  State 
Street.  Boston,  Massachusetts  02109- 
3572,  Telephone  (617)  223-5209,  to 
obtain  a  copy  of  the  prospectus 
describing  the  requirements  of  the 
proposed  contract. 

SUPPLEMENTARY  INFORMATION:  This 
contract  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

Tne  existing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31, 

1989,  and  therefore  pursuant  to  the 
provisions  of  Section  5  of  the  Act  of 
October  9. 1965  (79  Stat  969;  16  U.S.C. 
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20),  IS  entitled  to  be  given  preference  in 
the  renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract,  providing 
that  the  existing  concessioner  submits  a 
responsive  offer  (a  timely  offer  which 
meets  the  terms  and  conditions  of  the 
Prospectus).  This  means  that  the 
contract  will  be  awarded  to  the  party 
submitting  the  best  offer,  provided  that 
if  the  best  offer  was  not  submitted  by 
the  existing  concessioner,  then  the 
existing  concessioner  will  be  afforded 
the  opportunity  to  match  the  best  offer. 

If  the  existing  concessioner  agrees  to 
match  the  best  offer,  then  the  contract 
will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioiier  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Regional  Director  not  later  than  the 
sixtieth  (60th)  day  following  publication 
of  this  notice  to  be  considered  and 
evaluated. 

Dated:  December  16, 1994. 

Chrysandra  Walter, 

Acting  Regional  Director.  North  Atlantic 
Region. 

(FR  Doc.  95-1041  Filed  1-3-95;  8:45  am) 
BILUNG  CODE  4310-70-U 

Concession  Contract  Policies 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  undertaking  a  review  of  its 
policies  concerning  concession 
management  activities.  Pending 
completion  of  this  review,  the  following 
interim  measures  are  under 
consideration.  Particularly.  NPS 
proposes  to  amend  several  specific 
policies  regarding  concession  contracts 
as  follows:  (1)  Its  current  system  for 
determining  concessioner  franchise  fees 
by  eliminating  a  policy  whicii  indicates 
that  a  concessioner's  franchise  fee 
usually  should  not  exceed  50%  of  the 
concessioner’s  pre-tax,  pre-franchise  fee 
profit;  (2)  eliminating  the  policy  that 
provides  that  franchise  fees  should  not 
be  collected  with  respect  to  the  sale  of 
Native  American  handicrafts;  and  (3) 
revising  portions  of  the  NPS  rate 
approval  system.  Although  not  required 
by  law  to  seek  public  comments  on 
these  policy  amendments.  NPS  will 


consider  all  comments  received  in  a 
timely  manner  in  its  final  decisions  on 
these  matters. 

COMMENT  DATE:  Comments  must  be 
received  on  or  before  February  16, 1995. 
ADDRESSES:  Comments  should  be  made 
to  Robert  Yearout,  Chief,  Concessions 
Division,  National  Park  Service,  P.O. 

Box  37127,  Washington,  D.C.  20013- 
7127. 

SUPPLEMENTARY  INFORMATION: 

1.  Franchise  Fees 

On  December  31, 1986,  NPS  adopted 
a  system  for  determining  concessioner 
franchise  fees  to  be  used  in  awarding 
new  and  renewed  concession  contracts 
and  for  renegotiating  franchise  fees 
under  existing  contracts.  The  system 
generally  calls  for  estimating 
concessioner  returns  on  gross  receipts 
and  equity  and  then  making  a  judgment, 
in  part  by  comparison  to  returns  in 
similar  businesses,  as  to  what  level  of 
franchise  fee  would  allow  the 
concessioner  a  reasonable  opportunity 
to  make  a  profit.  An  overriding  policy 
in  this  regard  is  that,  by  law, 
consideration  of  revenue  to  the  United 
States  from  franchise  fees  is  subordinate 
to  the  objectives  of  providing 
appropriate  service  to  park  visitors. 

One  element  of  the  current  system  is 
a  policy  which  states  that  generally  a 
franchise  fee  is  not  to  be  established 
which  would  exceed  50%  of  the  pre-tax, 
pre-fi-anchise  fee  profits  of  the 
concessioner.  Experience  has  shown 
that  this  policy  lacks  a  sound  basis,  and. 
in  fact,  favors  the  more  profitable 
concessioners.  In  one  case,  an  NPS 
franchise  fee  has  recently  been 
calculated  at  12  7%  of  gross  receipts 
from  18%  upon  application  of  the  50% 
policy  The  difference  over  a  five  year 
period  is  estimated  to  be  $1.8  million 
(money  not  to  be  paid  to  the  United 
States).  Another  actual  example  is  an 
NPS  franchise  fee  that  was  calculated  at 
8%,  reduced  from  14%  upon 
application  of  the  50%  policy  This 
resulted  in  a  possible  five  year  loss  to 
the  United  States  of  over  $500,000. 

Accordingly,  NPS  proposes  to 
eliminate  this  policy  (as  now'  stated  in 
NPS-48,  Chapter  24)  so  that  franchise 
fees  may  in  all  cases  exceed  50%  of  pre¬ 
tax,  pre-franchise  fee  profit  where  such 
a  fee  is  otherwise  c(  nsistent  w'ith  a 
reasonable  opportunity  for  profit  and 
the  objectives  of  providing  adequate  and 
appropriate  service  to  park  visitors.  This 
policy,  when  finalized,  will  apply  to  all 
new  concession  contracts  and  ^1 
franchise  fee  reconsiderations  not  yet 
completed  by  a  formal  contract 
amendment 


2.  Native  American  Handicrafts 

For  many  years,  NPS  has  had  a  policy 
which  excludes  from  franchise  fee 
computation  the  proceeds  to 
concessioners  generated  by  the  sale  of 
Native  American  handicrafts.  The 
purpoea  of  the  policy  was  to  encourage 
the  sale  of  such  handicrafts  by  making 
their  sale  more  profitable  to 
concessioners.  However,  experience  has 
shown  that  concessioners  generally  are 
not  encouraged  to  stock  and  sell  more 
Native  American  handicrafts  as  a  result 
of  this  policy  than  they  would  in  its 
absence. Consequently,  the  exemption 
from  franchise  fees  constitutes  a 
windfall  to  concessioners  with  no 
overriding  benefits  to  Native  Americans. 

According  to  a  recent  report  from  the 
Department  of  the  Interior  Inspector 
General,  this  exemption  reduced  NPS 
franchise  fee  revenues  by  over  $2.7 
million  from  1988  through  1992  from  55 
concessions  in  43  parks.  In  addition,  the 
Inspector  General  criticized  NPS  for  not 
adequately  monitoring  merchandising 
procedures  with  respect  to  sale  of 
Native  American  handicrafts  and  stated 
that  NPS  personnel  often  did  not  have 
the  expertise  to  verify  handicraft 
authenticity  The  Inspector  General 
recommended  the  elimination  of  the 
policy  of  exempting  sales  of  Native 
American  handicrafts  from  franchise  fee 
calculations. 

For  these  reasons,  NPS  intends  to 
eliminate  this  exemption  from  the 
Standard  NPS  Concession  Contract  and 
to  remove  it  from  Chapter  10  of  NPS 
Management  Policies. 

3.  Rate  Approval  System 

Under  §  3(c)  of  the  Concessions 
Policies  Act  of  1965  (16  U.S.C.  20b(c)). 
NPS  determines  the  reasonableness  of  a 
concessioner's  rates  to  the  public, 
unless  otherwise  stated  in  the  contract, 
primarily  by  comparison  with  those 
current  for  facilities  and  services  of 
comparable  character  under  similar 
conditions,  with  due  consideration  for 
length  of  season,  provision  for 
pe«ikloads,  average  percentage  of 
occupancy,  accessibility,  availability 
and  costs  of  labor  and  materials,  type  of 
patronage,  and  other  factors  deemed 
significant  by  the  Secretary.  In  addition. 
NPS  exercises  its  authority  with  respect 
to  concession  matters,  including  rate 
approvals,  in  a  memner  consistent  with 
a  reasonable  (and.  concomitantly,  not 
unreasonable)  opportunity  for  a 
concessioner  to  realize  a  profit  on  its 
operation  as  a  whole  commensurate 
with  the  capital  invested  and  the 
obligations  assumed. 

The  NPS  rate  approval  system  is 
contained  in  Chapter  18  of  NPS-48. 
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NFS  proposes  to  amend  Chapter  18  to 
make  clear  that  allowing  an  interim  rate 
schedule  is  discretionary  and  to 
eliminate  the  interim  appeal  right  of 
concessioners  regarding  selection  of 
comparables. 

For  these  reasons,  NFS  proposes  to 
amend  Chapter  18  by — 

(1)  Amending  the  first  sentence  of  the 
last  paragraph  of  Faragraph  D.l.c.  to 
read  as  follows: 

When  this  situation  occurs,  the 
concessioner  may,  if  NFS  has  reason  to 
consider  that  a  rate  increase  is 
warranted  under  the  policies  ^d 
procedures  set  forth  herein,  be  allowed 
a  rate  based  on  the  previous  year’s  rates, 
with  consideration  being  given  for 
known  cost  increases  or  decreases,  i.e., 
labor  costs,  or  by  other  expected 
increases  or  decreases. 

(2)  Amending  the  first  paragraph  of 
Faragraph  D.2.  to  read; 

In  situations  where  a  concessioner  is 
not  satisfied  with  the  rates  approved  by 
the  Superintendent  or  the  adjustment 
for  recouping  utility  costs,  the 
concessioner  may  appeal  the 
Superintendent’s  decision.  If  not  settled 
at  the  park  level,  the  concessioner  may 
appeal  to  the  Regional  Director. 

Dated:  January  6, 1995. 

Roger  G.  Kennedy, 

Director,  National  Park  Service. 

[FR  Doc.  95-1042  Filed  1-12-95;  8:45  am] 
BILUNG  CODE  4310-70-M 


Willow  Beach;  Development  Concept 
Plan  Amendment;  Final  Supplement  to 
the  Final  Environmental  impact 
Statement  for  the  General  Management 
Plan;  Lake  Mead  National  Recreation 
Area;  Record  of  Decision 

summary;  Pursuant  to  Section  102  (2) 

(C)  of  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190  as 
amended),  and  specifically  to 
regulations  promulgated  by  the  Council 
on  Environmental  Quality  at  40  CFR 
1505.2,  the  National  Park  Service, 
Department  of  the  Interior,  has 
approved  a  Record  of  Decision  (ROD) 
for  the  Willow  Beach  Development 
Concept  Plan  Amendment,  Final 
Supplement  to  the  Final  Environmental 
Impact  Statement  for  the  General 
Management  Plan,  Lake  Mead  National 
Recreation  Area,  Arizona  and  Nevada. 

The  National  Park  Service  will 
implement  the  proposed  plan  as 
identified  in  the  Final  Supplement, 
issued  in  October,  1994.  Copies  of  the 
Record  of  Decision  may  be  obtained 
from  the  Superintendent,  Lake  Mead 
National  Recreation  Area,  601  Nevada 
Highway,  Boulder  City,  NV  89005,  or  by 
calling  the  park  at  (702)  293-8986. 

I 


Dated:  January  5, 1995. 

Patricia  L.  Neubacher, 

Acting  Regional  Director,  Western  Region. 
[FR  Doc.  95-1045  Filed  1-13-95;  8:45  am) 
BILLING  CODE  431(I-7(M> 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Eastern  Associated  Coal  Corporation 
[Docket  No.  M-94-178-C] 

Eastern  Associated  Coal  Company, 

800  Laidley  Tower,  P.O.  Box  1233, 
Charleston,  West  Virginia  25324  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.340(b)(1) 
(underground  electrical  installations)  to 
its  Lightfoot  No.  1  Mine  (I.D.  No.  46- 
04332)  located  in  Boone  County,  West 
Virginia.  The  petitioner  proposes  to  use 
a  CLu-rent  of  air  coursed  directly  into  the 
return  aircourse  to  ventilate  the  on¬ 
board  charging  of  the  scoop  batteries, 
but  not  to  ventilate  the  working  places; 
to  have  the  velocity  of  intake  air  used 
to  ventilate  the  scoop  batteries  sufficient 
to  prevent  smoke  rollback  or  airflow 
reversal  during  a  fire  on  the  scoop;  to 
install  carbon  monoxide  sensors  that  are 
not  affected  by  hydrogen  gas,  and  which 
are  part  of  the  AMS  System  that  meets 
the  requirements  of  75.351,  over  the 
battery  charging  unit;  to  install  a 
mandoor  in  the  permanent  stopping 
behind  the  battery  charger  unit,  and  to 
provide  a  way  through  a  heat  link  to 
automatically  open  the  mandoor  in 
order  to  supply  the  area  with  a 
sufficient  amount  of  fresh  air  over  the 
batteries  in  the  event  of  a  fire  and  to 
course  air  directly  to  the  main  return. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Eastern  Associated  Coal  Corporation 
[Docket  No.  M-94-179-C1 

Eastern  Associated  Coal  Corporation, 
800  Laidley  Tower,  P.O.  Box  1233, 
Charleston,  West  Virginia  25324  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.900  (low-  and 
medium-voltage  circuits  serving  three- 
phase  alternating  current  equipment; 
circuit  breakers)  to  its  Lightfoot  No.  1 
Mine  (I.D.  No.  46-04332)  located  in 
Boone  County,  West  Virginia.  The 
petitioner  proposes  to  use  contactors  to 


provide  imdervoltage  grounded  phase 
protection  instead  of  using  circuit 
breakers,  and  to  use  the  breakers  for 
short  circuit  and  overcurrent  protection. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

3.  Eastern  Associated  Coal  Corporation 
[Docket  No.  M-94-180-C) 

Eastern  Associated  Coal  Corporation, 
800  Laidley  Tower,  P.O.  Box  1233, 
Charleston,  West  Virginia  25324  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.900  (low-  and 
medium-voltage  circuits  serving  three- 
phase  alternating  current  equipment; 
circuit  breakers)  to  its  Lightfoot  No.  2 
Mine  (I.D.  No.  46-04955)  located  in 
Boone  County,  West  Virginia.  The 
petitioner  proposes  to  use  contactors  to 
provide  undervoltage  grounded  phase 
protection  instead  of  using  circuit 
breakers,  and  to  use  the  breaker  for  short 
circuit  and  overcurrent  protection.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  M  &  H  Coal  Company 
[Docket  No.  M-94-181-C1 

M  &  H  Coal  Company,  P.O.  Box  559, 
Hegins,  Pennsylvania  17938  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1002-1  (location  of  other 
electric  equipment;  requirements  for 
permissibility)  to  its  Mercury  Slope  (I.D. 
No.  36-01920)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 
operation  anytime  methane 
concentration  at  the  equipment  reaches 
0.5  percent,  either  during  operation  or 
during  a  pre-shift  examination.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

'  5.  D.G.W.  Coal  Company 

[Docket  No.  M-94-182-C1 

D.G.W  Coal  Company,  Box  425-B2, 
Pine  Grove,  Pennsylvania  17963  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  No.  7  Vein 
Slope  (I.D.  No.  36-07093)  located  in 
Schuylkill  County,  Pennsylvania. 
Because  of  steep,  ft^quently  changing 
pitch  and  numerous  curves  and 
knuckles  in  the  main  haulage  slope,  the 
petitioner  proposes  to  use  the  gunboat 
without  safety  catches  in  transporting 
persons.  As  an  alternative,  when  using 
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the  gunboat  to  transport  persons,  the 
petitioner  proposes  to  use  an  increased 
rope  strength  safety  factor  and 
secondary  safety  connections  which  are 
securely  fastened  around  the  gunboat 
and  to  the  hoisting  rope  above  the  main 
connecting  device.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  Southern  Utah  Fuel  Company 
IDocket  No.  M-94-183-C] 

Southern  Utah  Fuel  Company,  397 
South  800  West,  SaUna,  Ut^  84654  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  SUFCO  Mine  (I.D.  No.  42-00089) 
located  in  Sevier  County,  Utah.  The 
petitioner  proposes  to  use  high-voltage 
(2400  volts)  cable  to  power  longwall 
equipment.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatoiy' 
standard. 

7.  Mt.  Top  Coal  Company 
IDocket  No.  M-94-184-CI 

Mt.  Top  Coal  Company,  P-O.  Box  71, 
Tower  City,  Pennsylvania  17980  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  Buck  Mt.  Slope  (I.D. 
No.  35-07359)  located  in  Schuylkill 
County,  Pennsylvania.  The  |)etitioner 
proposes  to  examine  each  seal  for 
physical  damage  from  the  slope  gunboat 
during  the  preshift  examination  after  an 
air  quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

8.  Mt.  Top  Coal  Company 
(Docket  Na  M-94-185-C1 

Mt.  Top  Coal  Company,  P.O.  Box  71. 
Tower  City,  Pennsylvania  17980  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)  (1),  (4) 
and  (5)' (weekly  examination)  to  its  Buck 
Mt.  Slope  (I.D.  No.  36-07359)  located  in 
Schuylldli  County,  Pennsylvania.  Due  to 
hazardous  conditions  and  roof  falls, 
certain  areas  of  the  intake  haulage  slope 
and  primary  escapeway  cannot  be 
traveled  safrly.  The  petitioner  proposes 


to  examine  these  areas  fit)m  the 
gunboat/slope  car  with  an  alternative  air 
quality  evaluation  at  the  section’s  intake 
level,  and  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditions  once  a  month.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

9.  Mt.  Top  Coal  Company 

(Docket  No.  M-94-186-C1 

Mt.  Top  Coal  Company,  P.O.  Box  71, 
Tower  City,  Pennsylvania  17980  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(a) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Buck  Mt.  Slope  (I.D. 

No.  36-07359)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  Mt.  Top  Coal  Company 
IDocket  No.  M-94-187-C1 

Mt.  Top  Coal  Company,  P.O.  Box  71. 
Tower  City.  Pennsylvania  17980  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  &  (i) 
(mine  map)  to  its  Buck  Mt.  Slope  (I.D. 
No.  36-07359)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1000-foot 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mappii^  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100-foot  limit  through  rock  tuimels. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

11.  Mt.  Top  Coal  Company 
IDocket  No.  M-94-188-C] 

Mt.  Top  Coal  Company,  P.O.  Box  71, 
Tower  City,  Pennsylvania  17980  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Buck  Mt.  Slope  (I.D. 
No.  36-07359)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  revise  and  supplement  mine 
maps  annually  instead  of  every  6 


months,  as  required,  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

1 2.  Knott  Coanty  Mining  Company 
(Docket  No.  M-94-189-C] 

Knott  County  Mining  Company.  P.O. 
Box  2805.  Pikeville,  Kentucky  41502 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.900  (low-  and 
medium-voltage  circuits  serving  three- 
phase  alternating  current  equipment; 
circuit  breakers)  to  its  HoHvbush  Mine 
No.  1  (I.D.  No.  15-15289)  and  its 
Brimstone  Mine  No.  1  (I.D.  No.  15- 
16893),  both  located  in  Knott  County. 
Kentucky.  The  petitioner  proposes  to 
use  contactors  for  undervoltage 
protection  instead  of  using  circuit 
breakers.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

13.  Pluess-Staufer  (California),  Inc. 
(Docket  No.  M-94— 47-Ml 

Pluess-Staufer  (California),  Inc.,  P.O. 
Box  825,  Lucerne  Valley,  Cialifomia 
92356  has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.13020  (use  of 
compressed  air)  to  its  Limestone  Plant  . 
(I.D.  No.04-00167)  located  in  San 
Bernardino  County,  California.  The 
petitioner  proposes  to  establish  blow-off 
stations  with  a  low  pressure  (2-6  psi) 
compressed  airflow  at  various  areas  in 
the  plant  for  employees  to  blow  dust  off 
their  clothing.  Tlie  petitioner  states  that 
an  OSHA-approved  nozzle  designed  to 
allow  normal  line  pressure  to  flow 
across  a  curved  entrance  to  create  a 
vacuum  at  the  back  of  the  nozzle  would 
be  attached  to  the  end  of  the  hose;  that 
rules  and  procedures  for  using  the  blow- 
off  stations  would  be  posted  at  each 
station;  and  that  application  of  the 
mandatory  safety  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Viiginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  16, 1995.  Copies  of  these 
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petitions  are  available  for  inspection  at 
that  address. 

Dated:  January  10, 1995. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations  and 
Variances. 

[FR  Doc.  95-1039  Filed  1-13-95;  8:45  am] 
BILUNG  CODE  4510-4a-P 


NATIONAL  SCIENCE  FOUNDATION 

Proposed  Establishment  and 
Organizational  Meeting 

NSF  plans  to  establish  an  Ad  Hoc 
Task  Force  on  the  Future  of  the  NSF 
Supercomputer  Centers  Program  in  the 
near  future.  The  Director  of  the  National 
Science  Foundation  has  determined  that 
the  establishment  of  the  proposed 
committee  is  necessary  and  in  the 
public  interest.  Establishment 
documents  are  currently  under  review 
by  OMB  and  GSA  in  accord  with 
Executive  Order  No.  12838.  Details 
about  the  proposed  establishment  are 
listed  below.  This  notice  also  announces 
that  NSF  will  conduct  an  organizational 
meeting  of  the  proposed  committee  on 
January  30  and  its  notice  appears  at  the 
end  of  this  announcement. 

Name:  Ad  Hoc  Task  Force  on  the  Future 
of  the  NSF  Supercomputer  Centers  Program 

Purpose:  To  advise  NSF  on  the  future  of  its 
Supercomputing  Centers  Program  in  the  light 
of  the  changing  nature  of  the  computing  and 
information  science  and  technology  fields.  Its 
scope  will  be  limited  to  NSF’s  support  for 
advanced  computational  science. 

Expected  Duration:  It  is  expected  that  the 
Task  Force  will  complete  its  activities  on  or 
before  September  30, 1995 

Balanced  Membership  Plans:  To  attain  a 
balanced  point  of  view,  members  will  be 
selected  ^m  academic  institutions  and 
private  industry.  Six  will  represent  academic 
institutions,  both  public  and  private,  one  will 
be  a  representative  from  the  National  Labs, 
and  one  will  be  an  industrial  member. 
Membership  will  also  be  diverse  regarding 
the  perspective  towards  computational 
science.  There  will  be  representatives  from 
computer  science,  engineering,  and  the  basic 
sciences,  as  well  as  members  experienced  in 
operating  modem  high  performance 
computing  facilities,  and  administration  of 
research  organizations. 

Responsible  NSF  Official:  Dr.  Robert 
Borchers,  Director,  Division  of  Advanced 
Scientifrc  Computing,  Directorate  for 
Computer  and  Information  Science  and 
Engineering,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230,  703/306-1970. 

Notice  of  Organizational  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting  of  the 
proposed  Ad  Hoc  Task  Force  on  the  Future 
of  the  NSF  Supercomputer  Centers  Program. 

Date  and  Time:  January  30, 1995,  8:30  a.m. 
to  5:00  p.m. 


Place:  Room  1150,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Richard  Kaplan, 
Program  Director,  Centers  Program,  Division 
of  Advanced  Scientific  Computing, 
Directorate  for  Computer  and  Information 
Science  and  Engineering,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  703/306-1970. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Meeting  Purpose:  The  objective  of  the  Task 
Force  is  to  advise  the  NSF  on  the  future  of 
its  Supercomputing  Centers  Program  in  the 
light  of  the  changing  nature  of  the  computing 
and  information  science  and  technology 
fields.  Its  scope  will  be  limited  to  NSF’s 
support  for  advanced  computational  science. 
This  meeting  is  to  organize  and  set  the 
agenda  for  subsequent  meetings. 

Agenda:  January  30, 1995: 

AM — Introductory  Remarks  and  Background 
PM — Discussion  on  procedures,  locations, 
and  agenda  for  subsequent  meetings 
Dated:  January  10, 1995. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  95-1003  Filed  1-13-95;  8:45  am) 
BILUNG  CODE  TSSS-OI-M 


Special  Emphasis  Panel  in  Civil  and  . 
Mechanical  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub,  L.  92-. 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (#1205). 

Date  and  Time:  January  26-27, 1995;  8:30 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  Room 
730, 4201  Wilson  Blvd.,  Arlington,  VA 
22230. 

Typ)e  of  Meeting:  Closed. 

Contact  Person:  Dr.  John  Scalzi,  Program 
Director,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1361. 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
projiosals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Reason  for  Late:  Difficulty  in  arranging  a 
suitable  meeting  date  for  all  panelists. 


Dated:  January  10, 1995. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  95-1004  Filed  1-13-95;  8:45  am] 
BILLING  CODE  755S-01-M 


Advisory  Committee  for  Engineering; 
Meeting;  Committee  of  Visitors 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended)  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Conunittee  for 
Engineering  (#1170). 

Date  and  Time:  February  2-3, 1995;  8:30 
am-5  pm. 

Place:  National  Science  Foundation,  Room 
580, 4201  Wilson  Blvd.,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Ms.  Lynn  Preston,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1380. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Engineering  Research  Centers  Program. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposals  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  are  exempt  under 
5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  January  10. 1995. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  95-1005  Filed  1-13-95;  8:45  am] 
BILLING  CODE  7S5S-01-M 


Special  Emphasis  Panel  in 
Geosciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences  (#1756). 

Date  and  Time:  February  1-3, 1995;  8:30 
am — 5:00  pm. 

Place:  Globe,  744  Jackson  Place, 
Washington,  DC  20006. 

Type  of  meeting:  Closed. 

Contact  person;  Dr.  Peter  Wilkniss,  Global 
Change  Research,  Room  1070N,  Directorate 
for  G^ciences  National  Science 
Foundation,  4201  WMson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306-1503. 

Purpose  of  meeting:  To  provide  advice  and 
reconunendations  concerning  proposals 
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submitted  to  NSF  for  financial  support  in 
response  to  the  special  initiative  NSF  94- 
152. 

Agenda:  To  review  and  evaluate  proposals 
for  Global  Learning  and  Observations  to 
Benefit  the  Environment  (GLOBE). 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  10, 1995, 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  95-1006  Filed  1-13-95;  8:45  am) 
BILLING  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Parts  20  and  61,  Low- 
Level  Waste  Shipment  Manifest 
Information  and  Reporting. 

3.  The  form  number  if  applicable: 

NRC  Forms  540  and  540A,  541  and 
541A,  and  542  and  542A. 

4.  How  often  the  collection  is 
required:  Quarterly  reporting  or  less  to 
the  NRC  depending  upon  specific 
license  conditions.  Forms  are  used 
whenever,  low-level  waste  is  shipped. 

5.  Who  will  be  required  or  asked  to 
report:  All  NRC  licensed  low-level 
waste  facilities.  All  generators, 
collectors,  processors  of  low-level  waste 
intended  for  disposal  at  a  low-level 
waste  facility  must  complete  the 
appropriate  forms. 

6.  Am  estimate  of  the  number  of 
responses: 

For  the  Rule:  12,068 
For  NRC  Form  540:  8,000 
For  NRC  Form  541:  8,000 
For  NRC  Form  542:  600 

7.  An  estimate  of  the  number  of  hours 
needed  annually  to  complete  the 


requirement  or  request:  For  the  final 
rule,  approximately  12,548  hours  (1.04 
hours  per  response).  For  the  NRC 
Forms,  approximately  53,100  hours: 

NRC  Form  540 — 9,380  hpurs  (1.17  hours 
per  response);  NRC  Form  541 — 43,463 
hours  (5.43  hours  per  response),  and 
NRC  Form  542 — 260  hours  (0.43  hours 
per  response). 

8.  An  indication  of  whether  Section 
3504(h),  Pub.  L.  96-511  applies: 
Applicable. 

9.  Abstract:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
in  10  CFR  Parts  20  and  61  to  improve 
low-level  waste  (LLW)  shipment 
manifest  information  and  reporting.  The 
final  rule  and  new  forms  will:  (1) 

Improve  the  quality  and  uniformity  of 
information  contained  on  manifests  that 
are  required  to  control  transfers  of  low- 
level  radioactive  waste  ultimately 
intended  for  disposal  at  a  land  disposal 
facility;  (2)  establish  a  set  of  NRC  forms, 
that  serves  as  a  national  Uniform  Low- 
Level  Radioactive  Waste  Manifest,  and 
captures  the  information  needed  to  meet 
NRC,  DOT,  State  and  Compacts 
information  requirements;  (3)  require 
LLW  disposal  site  operators  to 
electronically  store  container-specific 
manifest  information;  and  (4)  require 
disposal  site  operators  to  be  capable  of 
submitting  reports  of  stored  manifest 
information  on  a  computer-readable 
medium  (e.g.,  magnetic  disks  or  tapes). 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  fi'orn  the 
NRC  Public  Document  Room,  2120  L 
Street,  N.W.  (Lower  Level),  Washington, 
DC  20555-0001. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer; 
Troy  Hillier,  Office  of  Information  and 
Regulatory  Affairs  (3150-0014;  3150- 
0135;  3150-0164;  3150-0165;  and  3150- 
0166),  NEOB  10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  January,  1995. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 

[FR  Doc.  95-1025  Filed  1-13-95;  8:45  am) 
BILLING  CODE  7590-01-M 


[Docket  No.  50-813] 

Entergy  Operations,  Inc.; 

Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
51  issued  to  Entergy  Operations,  Inc. 

(the  licensee)  for  operation  of  Arkansas 
Nuclear  One,  Unit  1  located  in  Pope 
County,  Arkansas. 

The  proposed  amendment  revised 
technical  specifications  to  address  the 
installation  of  two  battery  chargers  on 
each  vital  125  vdc  power  train  in  lieu 
of  the  “swing”  battery  charger  that  is 
currently  used. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  ft-om 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Criterion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  vital  125  vc  system  is  not  an  accident 
initiator.  It  serves  as  a  power  supply  to 
systems  which  mitigate  the  effects  of 
postulated  accidents. 

The  proposed  Technical  Specification  (TS) 
changes  are  consistent  with  those  of  the  plant 
system  currently  addressed  by  the  TSs.  The 
proposed  Limiting  Condition  for  Operation 
maintains  the  minimum  equipment 
operability  requirement  of  one  battery 
charger  per  electrical  train.  The  Action 
Statement  allows  operation  for  an  8  hour 
period  with  no  operable  battery  charger  on 
one  electrical  train,  maintaining  the  current 
requirements.  The  separate  requirein,ent  for 
testing  a  “swing”  battery  charger  has  been 
deleted.  The  remaining  surveillance 
requirement  wording  continues  to  require 
testing  and  loading  of  all  battery  chargers  on 
their  associated  busses,  including  the 
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“swing”  battery  charger.  These  changes  are 
considered  to  be  purely  administrative  in 
nature  as  the  requirements  themselves  have 
not  been  reduced. 

The  change  to  Specification  3.7.1.B  is 
considered  to  be  administrative  in  nature  and 
results  in  consistency  between  the  Limiting 
Condition  for  Operation  and  the  associated 
Action  Statement. 

Therefore,  the  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2 — Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated. 

The  proposed  Technical  Specification  (TS) 
changes  are  consistent  with  those  of  the  plant 
system  currently  addressed  by  the  TSs.  The 
proposed  Limiting  Condition  for  Operation 
maintains  the  minimum  equipment 
operability  requirement  of  one  battery 
charger  per  electrical  train.  The  Action 
Statement  allows  operation  for  an  8  hour 
period  with  no  operable  battery  charger  on 
one  electrical  train,  maintaining  the  current 
requirements.  The  separate  requirement  for 
testing  a  “swing”  battery  charger  has  been 
deleted.  The  remaining  surveillance 
requirement  wording  continues  to  require 
testing  and  loading  of  all  battery  chargers  on 
'heir  associated  busses,  including  the 
“swing”  battery  charger.  These  changes  are 
considered  to  be  purely  administrative  in 
nature  as  the  requirements  themselves  have 
not  been  reduced. 

The  change  to  Specification  3.7.1.B  is 
considered  to  be  administrative  in  nature  and 
results  in  consistency  between  the  Limiting 
Condition  for  Operation  and  the  associated 
Action  Statement. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  Technical  Specification  (TS) 
changes  are  consistent  with  those  of  the  plant 
system  currently  addressed  by  the  TSs.  The 
proposed  Limiting  Condition  for  Operation 
maintains  the  minimum  equipment 
operability  requirement  of  one  battery 
charger  per  electrical  train.  The  Action 
Statement  allows  operation  for  an  8  hour 
period  with  no  operable  battery  charger  on 
one  electrical  train,  maintaining  the  current 
requirements.  The  separate  requirement  for 
testing  a  “swing”  battery  charger  has  been 
deleted.  The  remaining  surveillance 
requirement  wording  continues  to  require 
testing  and  loading  of  all  battery  chargers  on 
their  associated  busses,  including  the 
“swing”  battery  charger.  These  changes  are 
considered  to  be  purely  administrative  in 
nature  as  the  requirements  themselves  have 
not  been  reduced. 

The  change  to  Specifrcation  3.7.1.B  is 
considered  to  be  administrative  in  nature  and 
results  in  consistency  between  the  Limiting 
Condition  for  Operation  and  the  associated 
Action  Statement. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazardous  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comment  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  considerations.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  action  will  occur  very  infrequently. 

Writtne  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administrative,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  16, 1995,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 


CFR  Part  2.  Interested  persons  should 
consult  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Tomlinson  Library,  Arkansas  Tech 
University,  Russellville,  Arkansas 
72801.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 


Federal  Register  /  Vol.  60,  No.  10  /  Tuesday,  January  17,  1995  /  Notices 


3441 


sources  and  documents  of  which  the 
petitioner  is  award  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  a  genuine  dispute  exists  with  the 
applicEmt  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  tlie 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
.  hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  William 
D.  Beckner:  petitioner’s  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication, 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 


General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  and  to  Mr.  Nicholas  S. 
Reynolds,  Winston  &  Strawn,  1400  L 
Street,  NW.,  Washington,  DC  20005- 
3502,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  ba  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  tlie  petition  and/or  request 
should  be  granted  based  up>on  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  30, 1994, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Tomlinson  Library,  Arkansas  Tech 
University,  Russellville,  Arkansas 
72801. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  January  1995. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  W.  Alexion, 

Project  Manager,  Project  Directorate  IV-1, 
Division  of  Reactor  Projects — Ul/IV,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  95-1023  Filed  1-13-95;  8:45  am) 
BILUNG  COO€  7S90-01-M 


(Docket  No.  70-36) 

Combustion  Engineering  Hematite 
Facility;  Closing  of  Local  Public 
Document  Room 

Notice  is  hereby  given  that  the  - 
Nuclear  Regulatory  Commission  (NRC) 
is  closing  the  local  public  document 
room  (LPDR)  for  records  pertaining  to 
the  Combustion  Engineering  (CE) 
Hematite  Nuclear  Fuel  Manufacturing 
Facility  located  at  the  Jefferson  College. 
Hillsboro,  Missouri,  effective  February 
1. 1995. 

This  LPDR  was  established  in  April 
1993  during  the  NRC’s  review  of  CE’s 
license  renewal  application.  There  is  no 
longer  a  need  for  the  LPDR  since  Special 
Nuclear  Material  License  SNM-33  was 
renewed  for  a  10-year  term  on  July  28. 
1994. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  January,  1995. 


For  the  Nuclear  Regulatory  Commission. 
Walter  E.  Oliu, 

Acting  Director,  Division  of  Freedom  of 
Information  and  Publications  Services,  Office 
of  Administration. 

[FR  Doc.  95-1024  Filed  1-13-95;  8:45  am) 
BILLING  CODE  7S90-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

National  Information  infrastructure 
Security  Issues  Forum;  Public  Meeting 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Notice  of  Public  Meetings  and 
request  for  public  comments. 

SUMMARY:  The  National  Information 
Infrastructure  Security  Issues  Forum 
will  conduct  two  public  meetings  to 
continue  a  dialogue  betw'een 
government  and  the  private  and  public 
interest  sectors  on  issues  related  to  the 
security  of  information  on  the  National 
Information  Infrastructure  (Nil). 
Interested  parties— especially 
beneficiaries  of  Aid  to  Families  with 
Dependent  Children  and  Food  Stamps, 
and  users  of  public  information,  and 
participants  in  the  sophisticated 
communications  networks  which 
support  the  U.S.  transportation  and 
customs  systems — are  invited  to  submit 
a  1-2  page  position  statement  and 
request  to  testify. 

The  meetings  are  sponsored  by  the  Nil 
Security  Issues  Forum  of  the 
Information  Infiastructiue  Task  Force 
and  Mega-Project  III  of  the  U.S. 

Advisory  Council  on  the  NIL 
DATES:  Both  public  meetings,  “Security 
of  the  Electronic  Delivery  of 
Government  Information  and  Services” 
and  “Security  for  Intelligent 
Transportation  Systems  and  Trade 
Information,”  will  be  held 
simultaneously  on  Friday.  January  27, 
1995,  from  9:00  a.m.  to  12:30  p.m.  in 
Raleigh.  North  Carolina. 

Those  wishing  to  testify  should 
submit  a  1-2  page  position  statement 
and  request  to  participate  by  January  2  0. 
1995.  Individuals  wishing  to  offer 
general  comments  or  present  questions 
may  request  to  do  so  during  the 
meeting.  Written  comments  may  be 
submitted  on  paper  or  electronically,  in 
ASCII  format,  and  will  be  accepted  until 
February  10, 1995. 

ADDRESSES:  The  public  meeting. 
“Security  of  the  Electronic  Delivery  of 
Government  Information  and  Services.” 
will  be  held  in  the  Auditorium  of  the 
North  Carolina  Museum  of  History,  1 
East  Edenton  Street.  Raleigh.  North 
Carolina.  The  public  meeting.  "Security 
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for  Intelligent  Transportation  Systems 
and  Trade  Information,”  will  be  held  in 
the  Auditorium  of  the  Department  of 
Cultural  Affairs,  109  East  Jones  Street, 
Raleigh,  North  Carolina.  Both  buildings 
are  in  close  proximity  to  the  North 
Carolina  Capitol  Building. 

Position  statements  and  requests  to 
appear  for  the  meeting,  “Security  of  the 
Electronic  Delivery  of  Government 
Information  and  Services,”  sent  to  the 
Government  Information  Technology 
Services  Working  Group,  marked  to  the 
attention  of  Ms.  April  Ramey,  U.S. 
Depeulment  of  the  Treasury,  1425  New 
York  Avenue,  Room  2150  N.W., 
Washington,  D.C.  20220.  Position 
statements  may  also  be  submitted  via 
fax  to  (202)  622-1595  or  through 
electronic  mail  to 

april.ramey@treas.sprint.com.  Electronic 
mail  should  be  submitted  as  unencoded, 
unformatted,  ASCII  text. 

Position  statements  and  requests  to 
appear  for  the  meeting,  “Security  for 
Intelligent  Transportation  Systems  and 
Trade  Information,”  should  be  sent  to 
the  Volpe  National  Transportation 
Systems  Center  of  the  Department  of 
Transportation,  marked  to  the  attention 
of  Mr.  Gary  Ritter,  DTS-21,  at  55 
Broadway,  Cambridge,  MA,  02142. 
Position  statements  may  also  be 
submitted  via  fax  to  (617)  494-2370  or 
through  electronic  mail  to 
“Ritter@volpel.dot.gov”.  Electronic 
mail  should  be  submitted  as  unencoded, 
unformatted,  ASCII  text. 

Parties  offering  testimony  are  asked  to 
provide  them  on  paper,  and  where 
possible,  in  machine-readable  format. 
Machine-readable  submissions  may  be 
provided  through  electronic  mail 
messages  sent  over  the  Internet,  or  on  a 
3.5"floppy  disk  formatted  for  use  in  an 
MS-DOS  based  computer.  Machine- 
readable  submissions  should  be 
provided  as  unencoded,  unformatted 
ASCII  text. 

Written  comments  should  include  the 
following  information: 

•  Name  and  organizational  afhliation, 
if  any,  of  the  individual  responding; 

•  An  indication  of  whether  comments 
offered  represent  views  of  the 
respondent’s  organization  or  are  the 
respondent’s  personnel  views;  and 

•  If  applicable,  information  on  the 
respondent’s  organization,  including  the 
type  of  organization  (e.g.,  trade 
association,  private  corporation,  non¬ 
profit  organization)  and  general  areas  of 
interest. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  relating  to  electronic 
delivery  of  information  and  services, 
contact  Ms.  April  Ramey  of  the  Treasury 
Department  at  (202)  622-1278. 


For  further  information  relating  to 
transportation  and  trade  issues,  contact 
Mr.  Gary  Ritter  at  the  Volpe  National 
Transportation  Systems  Center  by 
telephone  at  (617)  494-2716. 

SUPPLEMENTARY  INFORMATION: 

I.  Issues  for  Public  Comment 

A.  Background 

The  public  meetings  are  part  of  an 
ongoing  dialogue  with  the 
Administration  to  assess  the  security 
needs  and  concerns  of  users  of  the 
National  Information  Infrastructure 
(Nil).  The  Nil  is  a  system  of  high-speed 
telecommunications  networks, 
databases,  and  advanced  computer 
systems  that  will  make  electronic 
information  more  widely  available  and 
accessible  than  ever  before.  For 
example,  citizens  may  be  able  to  learn 
about  federal  benefits  programs  through 
public  kiosks,  or  may  receive  their 
social  security  payments  through  direct 
deposit  to  their  bank  accounts.  As  the 
U.S.  transportation  infrastructure 
becomes  more  complex,  Americans  will 
benefit  fi^om  the  application  of 
information  technologies  to  such 
operations  as  toll  collection,  motor 
vehicle  registration,  and  traffic  routing. 
This  increased  availability  and 
accessibility  of  services  and  products 
provided  through  information 
technology  will  dramatically  affect  the 
way  in  which  individuals  conduct  their 
everyday  affairs. 

Consequently,  broad  public  and 
commercial  use  of  the  Nil  hinges  upon 
implementing  technologies,  policies, 
and  practices  that  not  only  ensure  that 
users  of  information  systems  have 
access  to  information  when  and  where 
they  need  it,  but  that  subjects  of 
information  records  are  able  to  protect 
themselves  from  unauthorized  or 
inappropriate  use  of  information. 

“Americans  will  not  use  the  Nil  to  its 
full  potential  unless  they  trust  that 
information  will  go  where  and  when 
they  want  it  and  nowhere  else,” 
declared  Sally  Katzen,  Administrator  of 
the  Office  of  Information  Regulatory 
Affairs  at  0MB  and  chair  of  the  Forum. 
“The  Federal  government  is  a  primary 
user  of  the  Nil  and  thus  a  catalyst  for 
change.  Yet  the  Nil  will  be  designed, 
built,  owned,  operated,  and  used 
primarily  by  the  private  sector,  making 
it  essential  that  security  on  the  Nil  be 
considered  in  partnership  with  the 
public.” 

To  address  these  critical  issues,  the 
Vice  President  formed  the  Information 
Infi-astructure  Task  Force  (IITF).  The 
IITF  is  chaired  by  Secretary  of 
Commerce  Ron  Brown  and  is  comprised 
of  senior  Administration  officials  having 


expertise  in  technical,  legal,  and  policy 
areas  pertinent  to  the  NIL  The  mission 
of  the  IITF  is  to  articulate  and 
implement  the  Administration’s  vision 
for  the  NIL 

The  Nil  Security  Issues  Forum  was 
established  within  the  IITF  to  address 
the  cross-cutting  issue  of  security  in  the 
NIL  The  forum  is  chaired  by  Sally 
Katzen,  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  in 
the  Office  of  Management  and  Budget. 

In  addition  to  the  IITF,  the  President 
has  established  the  U.S.  Advisory 
Council  on  the  National  Information 
Infrastructure.  The  Advisory  Council 
represents  industry,  labor,  and  public 
interest  groups,  and  advises  the 
Secretary  of  Commerce  on  issues 
relating  to  the  NIL  Mega-Project  III,  one 
of  three  work  groups  of  the  Advisory 
Council,  is  responsible  for  addressing 
security,  intellectual  property,  and 
privacy  issues  as  they  relate  to  the  NIL 

B.  Structure  and  Content  of  Public 
Meeting 

Security  is  linked  inextricably  to 
broad  public  use  of  the  NIL  The 
technologies,  policies,  and  procedures 
used  to  ensure  the  confidentiality, 
availability,  and  integrity  of  digitally 
produced  and  transmitted  information, 
information  products,  and  services  on 
the  Nil  will  determine  whether,  how, 
and  to  what  extent  digitally  linked 
information  services  will  be  broadly 
used  in  such  critical  applications  as 
providing  public  information, 
supporting  the  delivery  of  government 
services,  utilizing  intelligent 
transportation  systems,  and  conducting  ' 
trade. 

Development  of  policies  and 
procedures  that  will  ensure  the  security 
of  public  and  private  information  and 
communications  on  the  Nil  requires 
study  from  different  perspectives, 
whether  that  of  the  subject  of  the 
information,  the  user  of  the  information, 
or  the  creator  of  the  information.  The 
Forum  and  Mega-Project  III  seek  input 
from  parties  representing  beneficiaries 
of  federal  information  and  services  and 
users  of  intelligent  transportation 
systems  and  trade  data. 

Solutions  to  these  concerns  will  come 
via  technical  solutions,  as  well  as  legal 
and  policy  mechanisms.  The  Forum  and 
Mega-Project  III  seek  input  in  this  area 
as  well.  Specifically,  what  legal 
measures,  policy  mechemisms,  and 
technological  solutions,  or  combinations 
thereof,  can  be  used  to  effectively 
protect  the  security  of  federal  benefits 
information  or  transportation  or  trade 
data,  delivered  or  made  accessible  on 
the  Nil? 
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A  panel  of  witnesses  drawn  from  the 
public  will  be  assembled  to  discuss  the 
following  topics  with  a  panel  of  senior 
Administration  officials,  members  of  the 
Security  Issues  Forum,  members  of  the 
Advisory  Council,  and  policy  makers  at 
the  State  level,  and  to  field  questions 
and  comments  from  other  members  of 
the  public. 

Position  statements  for  the  meeting, 
“Security  in  the  Delivery  of  Electronic 
Information  and  Services,”  should 
address  four  principal  questions: 

1.  How  do  you  envision  the  Nil  being 
used  to  provide  services  and 
information  electronically  to  citizens? 
Specifically,  what  types  of  services  and 
information  should  to  delivered  or 
made  available? 

2.  What  risks  and  threats  do  you 
foresee  in  making  services  and 
information  available  via  the  Nil?  Such 
threats  might  include  fraud, 
unauthorized  access,  breach  of 
confidentiality  or  privacy,  breach  of 
integrity,  and  system  performance. 

3.  What  legal,  policy,  and  ethical 
issues  do  you  foresee  affecting  usage  of 
the  Nil?  Such  issues  may  include 
liability,  information/property  rights, 
access,  document/records  management, 
legal  admissibility/evidentiary 
requirements,  and  auditability.  Do  some 
issues,  such  as  privacy  and  open  access, 
tend  to  countervene  each  other? 

4.  What  kinds  job  administrative  or 
technical  solutions  should  be  developed 
or  promoted  to  address  security,  legal, 
and  ethical  concerns?  Such  solutions 
may  include  verifying  recipient  and/or 
vendor  eligibility,  ensuring  operational 
and  systems  security,  and  establishing 
means  to  facilitate  settlement,  detection, 
and  prosecution. 

Position  statements  for  the  meeting. 
“Security  for  Intelligent  Transportation 
Systems  and  Trade  Information,” 
should  address  five  principal  questions: 

1.  Who  should  be  permitted  access  to 
sensitive  trade  and  transportation 
information  systems?  How  can 
inappropriate  access  and  use  be 
prevented? 

2.  What  technical  and  institutional 
safeguards  in  electronic  data 
transmission,  storage,  and  retrieval  are 
needed  to  protect  the  security  of  trade 
and  transportation  data?  Such  risks 
might  include:  Disclosure  of  proprietary 
and  confidential  business  information, 
criminal  access  to  trade  and  cargo 
records,  disclosure  of  individual  travel 
patterns  or  vehicle  locations,  or 
disclosure  of  transportation  dispatch 
communications  regarding  sensitive 
cargo  shipment  routes,  itineraries,  and 
locations. 

3.  What  does  an  “appropriate  level  of 
security”  consist  of?  Is  there  a  “one- 


size-fits-all”  solution,  or  can  policies  be 
established  which  flexibly  meet  diverse 
needs? 

4.  Do  certain  systems  merit  greater 
degrees  of  security  protection,  such  as 
traffic  signal  control  systems,  variable 
message  signs,  fleet  location  monitoring, 
electronic  toll  collection,  international 
trade  data,  and  motor  vehicle 
registration  records? 

5.  Who  should  establish  and  enforce 
security  policies?  How  can  government 
and  the  private  sector  work  together  to 
support  a  secure  National  Information 
Infrastructure? 

II.  Guidelines  for  Participation  in  the 
Public  Hearing 

Individuals  who  would  like  to 
participate  on  a  panel  must  request  an 
opportunity  to  do  so  no  later  than 
January  20. 1995,  by  submitting  a  brief, 
1-2  page  summary  position  statement.  If 
approved,  each  participant  will  be 
allowed  to  present  brief  opening 
remarks.  Primary  participation, 
however,  shall  be  during  ffie  general 
discussion  to  follow,  according  to  the 
format  described  above. 

Participants  in  the  public  meeting 
will  testify  before  and  participate  in 
discussions  with  a  panel  consisting  of 
members  of  the  Advisory  Council, 
members  of  the  Security  Issues  Forum, 
and  other  Administration  officials. 

Individuals  not  selected  as  panel 
participants  may  offer  comments  or  ask 
questions  of  the  witnesses  by  requesting 
an  opportunity  to  do  so  and  being 
recognized  during  the  meeting  by  the 
chairs  of  the  meeting.  Oral  remarks 
offered  in  this  fashion  should  not 
exceed  three  minutes.  No  advance 
approval  is  required  to  attend  the  public 
meetings,  offer  comments,  or  present 
questions. 

The  public  meeting  on  “Security  of 
the  Electronic  Delivery  of  Information 
and  Services”  will  be  chaired  by  Mr.  Jim 
Flyzik,  Chair  of  the  Govenunent 
Information  Technology  Services 
Working  Group  of  the  UTF. 

The  public  meeting  on  “Security  for 
Intelligent  Transportation  Systems  and 
Trade  Information,”  will  be  co-chaired 
by  Ms.  Ana  Sol  Gutierrez,  Deputy 
Administrator  of  the  Research  and 
Special  Programs  Administration  of  the 
U.S.  Department  of  Transportation,  and 
Ms.  Christine  Johnson.  Director  of  the 
Intelligent  Transportation  Systems  Joint 
Program  Office  of  the  U.S.  Department 
of  Transportation. 

More  information  about  the  Clinton 
Administration’s  National  Information 
Infrastructure  initiative  can  be  obtained 
from  the  UTF  Secretariat.  Inquiries  may 
be  directed  to  Yvette  Barrett  at  (202) 
482-1835.  by  e-mail  to 


ybarrett@ntia.doc.gov,  or  by  mail  to  U.S. 
Department  of  Commerce,  UTF 
Secretariat,  NTIA,  Room  4892, 
Washington.  D.C.  20230. 

For  inquiries  over  the  Internet  to  the 
UTF  Gopher  Server,  gopher,  telnet  (login 
=  gopher),  or  anonymous  ftp  to 
iitf.doc.gov.  Access  is  also  available 
over  the  World-Wide-Web.  Questions 
may  be  addressed  to  nii@ntia.doc.gov. 

For  access  by  modem,  dial  (202)  501- 
1920  and  set  modem  communication 
parameters  at  no  parity,  8  data  bits,  and 
one  stop  (N,8.1).  Modem  speeds  of  up 
to  14,400  baud  are  supported. 

Sally  Katzen, 

Administrator,  Office  of  Information  and 
Regulatory  A ffairs. 

(FR  Doc.  95-1060  Filed  1-13-95:  8:45  ami 
BtLUNG  COD6  3110-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (The  Sherwood  Group, 
Inc.,  Common  Stock,  $.01  Par  Value) 
File  No.  1-19480 

January  10, 1995. 

The  Sherwood  Group,  Inc. 
(“Company”)  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
(“Security”)  from  listing  and 
registration  on  the  American  Stock 
Exchange.  Inc.  (“Amex”). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex, 
the  Security  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  (“NYSE”).  The 
Security  commenced  trading  on  the 
NYSE  at  the  opening  of  business  on 
December  21, 1994  and  concurrently 
therewith  the  Security  was  suspended 
from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  Amex. 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  on 
maintaining  the  dual  listing  of  its 
securities  on  the  NYSE  and  on  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading- 
of  the  Security  and  believes  that  dual 
listing  would  fragment  the  market  for 
the  Security. 

Any  interested  person  may,  on  or 
before  February  1, 1995  submit  by  letter 
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to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  detennines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  95-998  Filed  1-13-95;  8.45  ami 
BILLING  CODE  MIIMII-M 


[Release  No.  34-35205;  File  No.  SR-PTC- 
04-08] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Declaring  a 
Dividend 

January  9, 1995 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),’  notice  is  hereby  given  that  on 
December  28, 1994,  the  Participants 
Trust  Company  (“PTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  (File  No.  SR-PTC-94-08)  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  declares  a 
dividend  payable  on  January  20, 1995, 
to  PTC’s  stockholders  of  record  as  of 
December  31, 1994. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


>  15  U  S.C.  §78s(b)(l)  (1988). 


may  be  examined  at  the  places  specified 
in  Item  IV  below.  PTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

As  a  condition  to  approving  PTC’s 
application  for  stock  in  the  Federal 
Reserve  Bank  of  New  York,  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (“Board  of  Governors”) 
prohibited  PTC  from  paying  dividends 
to  its  stockholders.  2  The  Board  of 
Governors  subsequently  relieved  PTC  of 
the  restriction  on  payment  of  dividends 
on  the  understanding  that  dividends,  if 
declared,  would  be  declared 
periodically  by  PTC’s  Board  of  Directors 
and  paid  at  a  rate  not  to  exceed  the  90- 
day  United  States  Treasury  bill  rate  in 
effect  at  the  time  the  dividend  is 
declared. 3 

The  Commission  approved  PTC’s 
practice  of  paying  dividends  out  of  net 
profits  subject  to  the  limitations 
imposed  by  the  Board  of  Governors  and 
subject  to  the  further  requirements  that 
(i)  prior  to  using  excess  income  from 
invested  principal  and  interest  (“P&I”) 
to  pay  a  dividend,  PTC’s  Board  of 
Directors  be  advised  of  any  amount 
related  to  the  investment  of  P&l  which 
has  not  been  rebated  and  is  part  of  the 
net  profits  used  to  declare  the  dividend 
and  affirmatively  approve  the 
application  of  such  excess  P&l  income 
for  the  dividend  and  (ii)  PTC  file  a 
proposed  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  each  time 
it  declares  a  dividend.'* 

PTC  has  paid  dividends  on  January 
18, 1993  in  the  amount  of  $  52  per  share 
to  stockholders  of  record  as  of  the  close 
of  business  on  December  31, 1992  ^  and 
on  January  20, 1994  in  the  amount  of 
$  525  per  share  to  stockholders  of  record 
as  of  the  close  of  business  on  December 


*  Letter  from  William  W  Wiles.  Secretary  of  the 
Board.  Board  of  Governors,  to  Thomas  A.  Williams. 
Milbank,  Tweed,  Hadley  &  McCloy  (March  27. 

1989)  (approving  PTC’s  application  for  stock  in  the 
Federal  Reserve  Bank  of  New  York). 

^  Letter  from  (ennifer  J.  Johnson.  Associate 
Secretary  to  the  Board,  Board  of  Governors,  to 
Leopold  S  Rassnick,  Vice  President  and  General 
Counsel,  PTC  (June  9, 1992).  The  State  of  New  York 
Banking  Department  subsequently  removed  its 
restriction  on  the  payment  of  dividends.  Letter  from 
Carmine  M.  Tenga,  Deputy  Superintendent  of 
Banks,  State  of  New  York  Banking  Department,  to 
Leopold  S.  Rassnick.  Vice  President  and  General 
Counsel.  PTC  (December  21, 1992). 

''Securities  Exchange  Act  Release  No  31746 
(January  15, 1993),  58FR  6319  (File  No  SR-PTC- 
92-15)  (notice  of  filing  and  order  granting 
accelerated  approval  of  proposed  rule  change). 

s/d 


31. 1993, ®  At  its  meeting  of  December 

21. 1994,  PTC’s  Board  of  Director 
declared  a  dividend  in  the  amount  of 
$1.00  per  share,  payable  on  January  20, 
1995,  to  stockholders  of  record  as  of  the 
close  of  business  on  December  31, 1994 
This  dividend  rate  does  not  exceed  the 
90-day  United  States  Treasury  bill  rate 
in  effect  on  December  21, 1994.^  The 
dividend  does  not  include  any  excess 
income  attributable  to  investments  of 
P&I  as  all  such  P&I  related  income  with 
respect  to  fiscal  year  ended  December 

31. 1994,  will  be  rebated  to  participants 
on  a  pro  rata  basis  based  on  the  amount 
of  P&I  disbursements  to  each 
participant. 

PTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(D)  of  the  Act®  and  the  rules 
and  regulations  thereunder  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  fees  and  other  charges  among 
participants. 

(B)  Self-Regulatory  Organization’s 
Statements  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

PTC  has  not  solicited  comments  with 
respect  to  the  proposed  rule  change,  and 
none  have  been  received 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act®  and 
subparagraph  (e)(1)  of  Rule  19b-4’® 
thereunder  because  the  proposed  rule 
change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
self-regulatory  organization.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 


®  Securities  Exchange  Act  Release  No  33487 
(January  18  1994),  59  FR  3900  (File  No  SR-PTC- 
93-07)  (notice  of  filing  and  immediate  effectiveness 
of  proposed  rule  change) 

^The  90-day  United  States  Treasury  bill  rate,  as 
published  in  The  Walt  Street  loumal  on  December 
21  1994.  was  5  61% 

»15US.C  §78q-l(b)(3)(D)(1988) 

"15US.C  §78s(b)(3)(A)(i)(1988) 

>«  17  CFR  240  19b-4(e)(l)  (1994) 
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public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  WTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  File  No.  SR-PTC-94-08  and 
should  be  submitted  by  February  7, 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
author!  ty.^^ 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  95-1036  Filed  1-13-95;  8:45  am] 
BILLING  CODE  8010-01-M 


[Release  No.  34-35207;  File  No.  SR-NASD- 
95-2] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  the  Effective  Date  of  an 
Amendment  to  the  Prompt  Receipt  and 
Delivery  of  Securities  Interpretation 
Concerning  Affirmative  Determinations 
Made  in  Connection  With  Short  Sales 

January  10, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  9, 1995, 
the  National  Association  of  Securities 
Dealers,  Inc.  (“NASD”  or  “Association”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”  or  “SEC”) 
the  proposed  rule  change  as  described 
in  Item  I,  II,  and  III  below, .which  Items 


"  17  CFR  200.30-3(a)(l2)  (1994). 


have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  of 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I,  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  NASD  is  proposing  to  change  the 
effective  date  of  a  rule  change 
previously  approved  by  the  Commission 
regarding  an  amendment  to  the 
Interpretation  of  the  Board  of 
Governors — Prompt  Receipt  and 
Delivery  of  Securities  (“Interpretation”) 
issued  by  the  NASD  Board  of  Governors 
under  Article  III,  Section  1  of  the  NASD 
Rules  of  Fair  Practice  that  deals  with 
affirmative  determinations  made  by 
members  in  connection  with  short  sales. 
Specifically,  the  NASD  proposes  to 
change  the  effective  date  of  the 
amendment  to  the  Interpretation  to 
January  9, 1995,  with  the  exception  that 
one  provision  of  the  rule  change  will 
not  go  into  effect  until  August  1, 1995. 

In  particular,  the  provision  of  the  rule 
change  that  states  that  annotations  of 
affirmative  determinations  “must  be 
made  for  each  and  every  transaction 
since  a  ‘banklet’  or  standing  assurance 
that  securities  are  available  for 
borrowing  is  not  acceptable  to  satisfy 
the  affirmative  determination 
requirement”  will  not  go  into  effect 
until  August  1,  1995. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  September  12, 1994,  the  SEC 
approved  and  NASD  rule  change  (SR- 
NASD-94-32)  that  amended  the 
Interpretation.*  Specifically,  the 
amended  Interpretation  requires 
members  to  annotate,  on  the  trade  ticket 
or  on  some  other  record  maintained  for 


'  Securities  Exchange  Act  Release  No.  34653 
(September  12, 1994),  59  FR  47965  (September  19, 
1994). 


that  purpose  by  the  member  firm,  the 
following  information; 

1.  if  a  customer  assuers  delivery,  the 
member  or  associated  person  must 
annotate  that  conversation  noting  the 
present  location  of  the  securities; 
whether  the  securities  are  in  good 
deliverable  fonn;  and  whether  they  will 
be  delivered  to  the  firm  within  time  for 
settlement:  or 

2.  if  the  member  or  associated  person 
locates  the  stock,  an  annotation  must  be 
made  that  identifies  the  individual  and 
firm  contacted  who  offered  assurance 
that  the  shares  would  be  delivered  or 
w'ere  available  for  borrowing  by 
settlement  date;  and  the  number  of 
shares  needed  to  cover  the  short  sale. 

The  amendment  also  provided  that 
the  manner  by  which  a  member  or 
person  associated  with  a  member 
annotates  compliance  with  this 
“affirmative  determination” 
requirement  (e.g.,  marking  the  order 
ticket,  recording  inquiries  in  a  log,  etc.) 
is  left  for  each  individual  firm  to  decide. 
In  addition,  the  amendment  also 
clarified  that  an  affirmative 
determination  and  annotation  of  that 
affirmative  determination  must  be  made 
for  each  and  every  transaction  since  a 
“blanket”  or  standing  assurance  that 
securities  are  available  for  borrowing  is 
not  acceptable  to  satisfy  the  affirmative 
determination  requirement.  Thus,  by 
requiring  firms  to  annotate  each  and 
every  affirmative  determination,  the 
amendment  made  clear  the  NASD’s 
policy  that  firms  can  not  rely  on  daily 
fax  sheets  of  “borrowable  stocks”  to 
satisfy  their  affirmative  determination 
requirements  imder  the  Interpretation. 

In  NASD  Notice  to  Members  94-80, 
the  NASD  announced  that  the  effective 
date  of  the  amendments  to  the 
Interpretation  would  be  November  30, 
1994.  Based  upon  feedback  firom  a  broad 
spectrum  of  NASD  members  that 
compliance  with  the  amended 
Interpretation  would  not  be  possible  by 
November  30, 1994,  due  to  a  variety  of 
operational  adjustments  that  needed  to 
be  made,  the  NASD  has  decided  to 
postpone  the  effective  date  of  the  rule 
change  until  January  9, 1995,  to  give 
member  firms  sufficient  time  to  prepare 
for  the  rule  change. 

In  addition,  in  light  of  the  NASD’s 
concern  that  the  prohibition  against  the 
use  of  daily  fax  sheets  and  other 
“blanket”  or  standing  assurances  may 
have  created  an  unnecessarily 
burdensome  regulatory  requirement  on 
NASD  members,  the  NASD  has  decided 
to  postpone  the  effective  date  of  this 
provision  of  the  amended  Interpretation 
until  August  1, 1995.  The  NASD’s 
concerns  arise  because  of  its 
understanding  of  the  manner  in  which 
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the  New  York  Stock  Exchange  (“NYSE”) 
is  applying  and  interpreting  NYSE 
Information  Memorandum  91-41, 
which  was  promulgated  pursuant  to 
NYSE  Rule  440C  and  is  much  like  the 
NASD’s  Interpretati  n,  but  has  never 
been  filed  with  the  Commission  for 
approval.  Prior  to  submitting  the 
amendments  to  the  Interpretation,  it  was 
the  NASD’s  understanding,  based  on 
conversations  with  NYSE  officials,  that 
NYSE  Information  Memorandum  91-41 
requires  NYSE  members  to  mak» 
affirmative  determinations  by  contacting 
stock  loaners  (and,  thus,  not  relying  on 
daily  fax  sheets)  prior  to  effecting  short 
sales  and  to  annotate  such 
determinations.  During  the  time  that  the 
effectiveness  of  this  provision  of  the 
Interpretation  is  held  in  abeyance,  the 
NASD  will  review  the  provision  with  its 
appropriate  committees  to  determine 
whether  to  proceed  with 
implementation  of  the  provision  or  to 
modify  the  provision. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,  which  requires  that  the  rules  of  the 
NASD,  among  other  things,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
emd  to  protect  investors  and  the  public 
interest,  in  that  delaying  the  effective 
date  of  the  changes  to  the  Interpretation 
until  January  9. 1995  will  assist 
members  in  complying  with  the  new 
rule.  Similarly,  the  NASD  believes  that 
delaying  the  effective  date  of  the 
provision  of  the  amended  Interpretation 
dealing  with  the  use  of  daily  fax  sheets 
until  August  1, 1995,  will  give  the 
NASD  and  its  members  ample  time  to 
consider  whether  to  retain  this 
provision  or  modify  it  to  better  reflect 
industry  practice,  thereby  avoiding 
member  firm  confusion  and  ensuring 
that  NASD  rules  are  crafted  to  achieve 
their  regulatory  goals  in  a  manner  that 
is  the  least  burdensome  for  the 
membership. 

B  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act  and  Section  (e) 
of  Rule  19b-4  promulgated  thereunder 
in  that  it  changes  the  effective  dates  of 
new  provisions  of  the  NASD’s  rules  and 
is  therefore  a  policy  relating  to  the 
administration  or  enforcement  (i.e.,  the 
effective  date)  of  a  new  rule  of  the 
Association. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-95-2  and  should  be 
submitted  by  February  7, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.2 

Margaret  H.  McFarland, 

Deputy  Secretary 

IFR  Doc.  95-1037  Filed  1-13-95;  8:45  am) 
BILLING  COO€  801(M)1-M 


2  17CFR200.30-3(a){12). 


Self  Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.,  Relating  to 
Adoption  of  a  Fee  to  be  Charged  for 
Audit  Trail  Data 

[Release  No.  34-35206;  File  No.  SR-NYSE- 
94-60] 

January  9, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  22, 1994, 
the  New  York  Stock  Exchange,  Inc. 
(“NYSE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”  or  “SEC”)  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
the  adoption  of  a  fee  to  be  charged  for 
audit  trail  data  that  the  Exchange  will  be 
making  available  for  purchase  to  its 
member  clearing  firms. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange’s  audit  trail  system 
provides  it  with  audit  trail  data  that  is 
both  consistent  and  high  quality.  By 
utilizing  the  daily  data  submissions 
from  each  clearing  firm,  the  Exchange  is 
able  to  reconstruct  trading  in  all  listed 
securities.  This  capability  facilitates  a 
comprehensive  range  of  surveillance 
procedures  at  the  Exchange. 

Recognizing  that  each  Exchange 
member  organization  conducts  its  own 
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internal  surveillance  procedures,  as  well 
as  supervisory  procedures  as  provided 
in  Exchange  Rule  342,  the  Exchange  has 
determined  to  make  each  firm’s  own 
reconstructed  data  available  for 
purchase  by  that  member  clearing  firm 
Exchange  reconstructed  data  will  be 
available  on  a  daily  basis  effective 
January  2, 1995. 

The  monthly  cost  of  this  trade/quote 
data  will  be  based  on  the  average 
number  of  daily  trade  sides  compared, 
as  follows: 


Average  number  of  daily  trade 
sides 

Monthly 

fees 

1-2,499  . 

$  750 

2,500-4,999  . 

1,000 

5,000-9,999  . 

1,250 

Over  10,000  . 

1,500 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  requirement  under 
Section  6(b)(4)  of  the  Act  that  an 
exchange  have  rules  that  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Ae  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views  and 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.VV., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S  C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N  W  , 
Washington,  D  C.  20549  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
50  and  should  be  submitted  by  February 
1, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 

Margaret  H.  McFarland, 

Deputy  Secretary 

IFR  Doc  95-999  Filed  1-13-95.  8  45  am) 
BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  02/72-0559] 

Exeter  Equity  Partners,  L.P.;  Issuance 
of  a  Small  Business  Investment 
Company  License 

On  November  17, 1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  59456)  stating  that  an  application 
had  been  filed  by  Exeter  Equity 
Partners,  L.P.,  10  East  53rd  Street,  New 
York,  New  York,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107  102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107  102 
(1994))  for  a  license  to  operate  as  a  small 
business  investment  company 

Interested  parties  were  given  until 
close  of  business  December  2, 1994  to 
submit  their  comments  to  SBA  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  02/72-0559  on 
December  22, 1994,  to  Exeter  Equity 
Partners,  L.P  to  operate  as  a  small 
business  investment  company 


(Catalog  of  Federal  Domestic  Assistance 
Program  No  59  011,  Small  Business 
Investment  Companies) 

Dated  January  6, 1995 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment 
IFR  Doc  95-1053  Filed  1-13-95,  8  45  am) 
BILLING  CODE  8025-01-M 


[License  No.  01/01-5356] 

Commonwealth  Enterprise  Fund,  Inc.; 
Transfer  of  Ownership  and  Control  of 
a  Small  Business  investment  Company 
License 

On  November  17, 1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  59455)  stating  that  an  application 
had  been  filed  for  the  transfer  of 
ownership  and  control  of 
commonwealth  Enterprise  Fund,  Inc  , 

10  Post  Office  Square,  Boston, 
Massachusetts,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107  601  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.601  (1994))  for 
a  license  to  operate  as  a  small  business 
investment  company 

Interested  parties  were  given  until 
close  of  business  December  2, 1994  to 
submit  their  comments  to  SBA  No 
comments  were  received 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(d)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
approved  the  transfer  of  ownership  and 
control  of  Commonwealth  Enterprise 
Fund,  Inc.,  License  No.  01/01-5356,  on 
December  22, 1994 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  59  01 1  Small  Business 
Investment  Companies) 

Dated:  January  6, 1995 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment 
(FR  Doc.  95-1052  Filed  1-13-95,  8  45  amj 
BILLING  CODE  802S-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2151] 

Advisory  Committee  on  Private 
International  Law;  Meeting  of  Study 
Group  on  Electronic  Commerce 

The  Study  Group  on  Electronic 
Commerce  will  hold  its  next  meeting  in 
New  York  on  Thursday,  January  26  from 
3:00  p  m  until  6  00  p.m  and  on  Friday, 
January  27  from  9:00  a  m.  until  1:00 
p.m.  The  meeting  will  be  held  at  90 
West  Street,  10th  Floor,  Conference 
Room  One  The  Study  Group  provides 
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guidance  and  information  for  the 
Department  of  State  on  various  aspects 
of  international  electronic  commerce. 

The  Study  Group  at  this  meeting  will 
review  a  proposed  United  Nations 
model  law  on  certain  legal  aspects  of 
electronic  data  interchange  (“EDI”)  in 
commercial  transactions,  the  draft  text 
of  which  is  available  in  U.N.  document 
A/CN. 9/406  (Nov  1994).  This  document 
contains  the  Report  of  the  United 
Nations  Commission  on  International 
Trade  Law  (UNCITRAL)  EDI  Working 
Group  meeting  held  in  Vienna,  October 
1994.  The  Study  Group  will  also  review 
issues  relevant  to  rules  on  the 
negotiability  and  transferability  of  rights 
in  tangible  goods  through  EDI.  The 
document  referred  to  above  is  available 
directly  from  the  United  Nations.  Copies 
can  also  be  obtained  from  the  Office  of 
the  Legal  Advisory  Committee,  contact 
Harold  S.  Burman  of  the  Office  of  Legal 
Adviser  at  the  address  or  numbers 
below 

The  meeting  is  open  to  the  public, 
and  members  of  the  public  can 
participate  subject  to  capacity  of  the 
meeting  room  and  the  direction  of  the 
chair.  Persons  who  wish  to  attend 
should  contact  the  Office  of  the  Legal 
Adviser  of  the  Department  of  State, 
Rosalia  T  Gonzales,  at  2100  K  Street,' 

N  W..  Washington,  DC  20037-7180. 
(202)  653-9853  or  by  fax  at  (202)  653- 
9854,  or  George  Chandler,  Hill  & 

Rivkins,  at  90  West  Street,  New  York, 
New  York  10006-1039  or  by  fax  at  (212) 
669-0698  Persons  who  are  unable  to 
attend  the  meeting  but  wish  to  comment 
should  send  comments  or 
recommendations  to  the  Office  of  the 
Legal  Adviser  at  the  above  address. 

Dated;  January  10. 1955. 

Harold  S.  Burman, 

Advisor}'  Committee  Executive  Director 
(FR  Doc.  95-993  Filed  1-13-95;  8:45  am) 
BILLING  CODE  4701-10-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-84;  Notice  2] 

Decision  That  Nonconforming  1993 
Mercedes-Benz  300CE  Convertible 
Passenger  Cars  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1993.  Mercedes- 
Benz  300CE  convertibles  are  eligible  for 
importation. 


SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1993 
Mercedes-Benz  300CE  convertibles  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1993 
Mercedes-Benz  300CE  convertible),  and 
they  are  capable  of  being  readily  altered 
to  conform  to  the  standards. 

DATES:  This  decision  is  effective  as  of 
the  date  of  its  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  R- 
90-009)  petitioned  NHTSA  to  decide 
whether  1993  Mercedes-Benz  300CE 
convertibles  are  eligible  for  importation 
into  the  United  States.  NHTSA 
published  notice  of  the  petition  on 


November  2, 1994  (59  FR  54944)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry  VSP  94  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that  a 
1993  Mercedes-Benz  300CE  convertible 
(Model  ID  124.061)  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1993  Mercedes-Benz  300CE  convertible 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  under  49  U.S.C.  30115,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards 

Authority:  49  U  S  C.  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593  8;  delegations  of  authority 
at  49  CFR  1.50  and  501  8 

Issued  on:  January  10. 1995 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement 
[FR  Doc.  95-1015  Filed  1-13-95:  8:45  amj 
BILLING  CODE  4910-S9-M 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-90;  Notice  2] 

Decision  That  Nonconforming  1993 
Volvo  940  GL  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1993  Volvo  940  GL 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1993  Volvo  940 
GL  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
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originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1993 
Volvo  940  GL),  and  they  are  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  This  decision  is  effective  as  of 
January  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register 

j.K.  Motors,  Inc.  of  Kingsville 
Maryland  (Registered  Importer  R-90- 
006)  petitioned  NHTSA  to  decide 
whether  1993  Volvo  940  GL  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  NHTSA  published  notice 
of  the  petition  on  November  8, 1994  (59 
FR  55738)  to  afford  an  opportunity  for 
public  comment.  The  reader  is  referred 
to  that  notice  for  a  thorough  description 
of  the  petition.  No  comments  were 


received  in  response  to  the  notice. 

Based  on  its  review  of  the  information 
submitted  by  the  petitioner,  NHTSA  has 
decided  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  95  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1993  Volvo  940  GL  not  originally 
manufactured  to  comply  w’ith  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1993  Volvo  940  GL  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  30115,  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593  8;  delegations  of  authority 
at  49  CFR  1  50  and  501.8. 

Issued  on;  Januaiy  10, 1995. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

[FR  Doc.  95-1016  Filed  1-13-95:  8:45  am) 
BILLING  CODE  4910-6»-M 


DEPARTMENT  OF  THE  TREASURY 

[Treasury  Order  Number  102-14] 

Delegation  of  Authority  With  Respect 
to  the  Treasury  Forfeiture  Fund  Act  of 
1992 

Dated;  January  10, 1995. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  in  31  U.S.C.  321(b),  it  is 
ordered  that: 

1.  The  purpose  of  this  Order  is  to 
delegate  the  functions,  powers  and 
duties  of  the  Secretary  in  connection 
with  the  operation  and  administration 
of  the  Department  of  the  Treasury 
Forfeiture  Fund  (hereinafter,  the 
“Fund”),  as  established  by  the  Treasury 
Forfeiture  Fund  Act  of  1992,  section  638 
of  Public  Law  102-393  (1992),  codihed 
in  relevant  part  at  31  U.S.C.  9703; 


2.  all  functions,  powers  and  duties  of 
the  Secretary  with  respect  to  the  Fund 
are  hereby  delegated  to  the  Under 
Secretary  (Enforcement),  except  as  may 
be  vested  in  another  officer  or  office  by 
statute  or  specifically  delegated  in  other 
Treasury  Orders:  and 

3.  the  Under  Secretary  (Enforcement) 
may  redelegate  or  assign  any  authority 
delegated  by  this  Order. 

4.  Cancellation.  TO  102-14, 
‘‘Delegation  of  Authority  with  Respect 
to  the  Treasury  Forfeiture  Fund  Act  of 
1992,”  dated  January  19,  1993,  is 
superseded. 

Frank  N.  Newman, 

Acting  Secretary  of  the  Treasury 

[FR  Doc.  95-1056  Filed  1-13-95;  8:45  am) 

BILLING  CODE  4810-2S-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans’  Advisory  Committee  on 
Education,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Veterans’  Advisory  Committee  on 
Education,  authorized  by  38  U.S.C. 

3692,  will  be  held  on  Janueury  26  and  27, 
1995,  from  8:30  a.m.  to  4:00  p.m.  each 
day.  The  meeting  will  take  place  at  the 
Department  of  Veterans  Affairs  St.  Louis 
Regional  Office,  400  South  18th  Street. 
St.  Louis,  Missouri,  63103-2271,  in  the 
Director’s  Conference  Room.  The 
purpose  of  the  meeting  will  be  to 
discuss  Veterans  Affairs  education 
issues. 

The  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
conference  room.  Due  to  the  limited 
seating  capacity,  it  will  be  necessary  for 
those  wishing  to  attend  to  contact  Mrs. 
Celia  P.  Dollarhide,  Director,  Education 
Service,  (phone  202-273-7132)  prior  to 
January  20, 1995. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  10:00  a.m.  on  January 
26. 1995. 

Dated;  January  4, 1995. 

By  direction  of  the  Secretary- 
Heyward  Bannister, 

Committee  Management  Officer 

[FR  Doc.  95-1054  Filed  1-13-95;  8:45  am) 

BILLING  CODE  8320-01-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Act”  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Thursday.  January  19, 
1995,10:00  a.m. 

STATUS:  Closed  to  the  Public. 

LOCATION:  Room  410,  East  West  Towers. 
4330  East  West  Highway.  Bethesda. 
Maryland. 

MATTER  TO  BE  CONSIDERED: 

COMPLIANCE  STATUS  REPORT:  The  staff 
will  brief  the  Commission  on  the  status 
of  various  compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary,  4330  East  West  Highway. 
Bethesda.  MD  20207  (301)  504-0800. ' 

Dated.  January’  11, 1995 
Sadye  E.  Dunn, 

Secretary 

[FR  Doc.  95-1201  Filed  1-12-95,  2  46  pm] 
BILLING  CODE  63S5-01-M 


UNITED  STATES  INSTITUTE  OF  PEACE 

DATE/TIME:  Thursday,  January  26. 1995. 
9:15  a.m. — 5:30  p.m. 

LOCATION:  1550  M  Street.  NW, 
Washington,  DC  20005,  First  Floor 
(Lobby)  Conference  Room. 

STATUS:  (Open  Session) — Portions  may 
be  closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5.  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 
AGENDA:  Approval  of  Minutes  of  the 
Sixty-eighth  Meeting  of  the  Board  of 
Directors;  Chairman’s  Report, 
President’s  Report;  General  Issues, 
Topic  for  1996  National  Peace  Essay 
Contest;  Selection  of  Unsolicited  Grants 
CONTACT:  Mr.  Wilson  Grabill,  Public 
Affairs  Specialist,  Public  Affairs  and 
Information  Office,  Telephone.  (202) 
457-1700. 


Dated;  January  12. 1995. 

Charles  E.  Nelson, 

Vice  President,  United  States  Institute  of 
Peace 

[FR  Doc.  95-1161  Filed  1-12-95;  2:46  pmj 
BILLING  CODE  6820-AR-M 


TENNESSEE  VALLEY  AUTHORITY  (MEETING 
NO.  1472) 

TIME  AND  DATE:  10  a.m.,  January  18. 

1995. 

PLACE:  TVA  Knoxville  Office  Complex, 
400  West  Summit  Hill  Drive.  Knoxville, 
Tennessee. 

STATUS:  Open. 

AGENDA:  Approval  of  minutes  of  meeting 
held  on  November  16.  1994. 

Action  Items 

New  Business 
B — Purchase  Awards 

Bl.  Award  of  an  indefinite  quantity  of  term 
contract  to  the  Ivan  Allen  Company  for  office 
supplies  to  standardize  the  selection,  reduce 
overall  cost,  and  provide  just-in-time 
delivery  of  office  supplies. 

C — Energy 

Cl  Approval  for  T\'A  Nuclear  to 
supplement  the  personal  and  professional 
services  contracts  for  Browns  Ferry  Nuclear 
Plant  Unit  3  completion. 

C2.  Approval  for  Fossil  and  Hyrdo  Power 
to  award  a  contract  to  Law  Environmental. 
Inc.,  for  geohydrologic,  geotechnical,  and 
environmental  ser\'ices  to  assist  TV'A  in 
meeting  its  environmental  compliance 
requirements  at  its  fossil  and  hydro  plants 
and  coal  sites. 

E — Real  Property 

El  Sale  of  a  permanent  easement  to 
Sequoyah  Partners,  L.P  ,  affecting  .08  acre  of 
TVA’s  Sequoyah  Access  Railroad  right-of- 
way,  for  construction  of  an  access  road  to  a 
new  shopping  center  in  Soddy-Daisy, 
Tennessee. 

E2.  Sale  of  a  10-year  easement,  affecting 
1.01  acres  of  the  retired  Trenton,  Georgia. 

4 Microwave  Repeater  site  in  Dade  County. 
Georgia,  to  BellSouth  Mobility,  Inc.,  for  a 
cellular  communications  facility 
E3.  Sale  of  four  noncommercial, 
nonexclusive  easements  affecting  0.062 
acre  of  Tellico  Lake  shoreline  in  Loudon 
and  Monroe  Counties,  Tennessee,  to 
allow  property  owners  the  right  to 
construct  and  maintain  water  use 
facilities. 


F — Unclassified 

Fl.  Filing  of  Condemnation  Cases. 

Information  Items 

1.  Approval  of  an  agreement  for  the  sale  of 
Term  Energy  to  Illinois  Power  Company  for 

a  4-year  period  during  the  summer  months  of 
1997  through  2000  under  TVA’s  existing 
interchange  agreement,  and  delegation  of 
authority  to  the  Vice  President.  Transmission 
&  Power  Supply,  to  e.xecute  such  an 
agreement. 

2.  Approval  to  abandon  a  portion  of  TVA’s 
transmission  line  right-of-way  in  Loudon 
County,  Tennessee,  affecting  approximately 
4.7  acres  of  TVA’s  Kingston-Lonsdale  161-kV 
transmission  line  right-of-way,  in  exchange 
for  an  alternate  easement  across  A.D.E.  of 
Knoxville,  Inc.’s  property. 

3.  Authorization  for  the  Vice  President. 

Fuel  Supply  and  Engineering,  to  act  as  TVA’s 
Alternate  Designated  Representative  for  acid 
rain  permitting  and  allowance  transfer 

4.  Approval  of  a  revision  to  the  Kentucky 
Reservoir  Land  Management  Plan  and  grant 
of  permanent  easement  to  Gilbertsville  Fire 
Protection  District,  affecting  approximately 
0.40  acre  of  land  on  Kentucky  Lake  in 
Marshall  County.  Kentucky. 

5.  Approval  of  an  agreement  with  the 
Tennessee  Valley  Public  Power  Association 
(TVPPA)  for  the  retention  of  consultants  and 
other  attendant  and  incidental  expenses  for 
TVTPA’s  Power  Supply  Planning  Committee 
to  participate  in  the  Integrated  Resource 
Planning  process  currently  being  conducted 
by  TVA. 

6.  Approval  of  the  recommendations 
resulting  from  the  59th  Annual  Wage 
Conference,  1994 — Construction  Project 
Agreement  wage  rates. 

7  Approval  of  the  recommendations 
resulting  from  the  59th  Annual  Wage 
Conference,  1994 — Annual  Trades  and  Labor 
Employees. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Ron  Loving,  Vice  President, 
Governmental  Relations,  or  a  member  of 
this  staff  can  respond  to  request  for 
information  about  this  meeting.  Call 
(615)  632-6000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA’s 
Washington  Office  (202)  898-2999. 

Dated:  January  11, 1995. 

Edward  S.  Christenbury, 

General  Counsel  and  Secretary. 

(FR  Doc.  95-1126  Filed  1-12-95;  9:38  amj 
BILLING  CODE  '8120-0a-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  No.  41-94] 

Foreign-Trade  Zone  22 — Chicago, 
Illinois;  Application  for  Subzone; 
Amoco  Pipieiine  Company  (Crude  Oil 
Storage  Terminai)  Manhattan,  Illinois 

Correction 

In  notice  document  94-31972 
beginning  on  page  66890,  in  the  issue  of 
Wednesday,  December  28, 1994,  make 
the  following  corrections: 

1.  On  page  66891,  in  the  first  colunm, 
in  the  third  paragraph,  beginning  in  the 
sixth  line,  “[60  days  from  date  of 
publication].”  should  read  “February 
27, 1995.” 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
last  line,  “(75  days  from  date  of 
publication]).”  should  read  “March  13, 
1995).” 

BILUNG  CODE  150S-01-0 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  No.  44-94] 

Foreign-Trade  Zone  46— Cincinnati, 
Ohio  Area;  Request  for  Manufacturing 
Authority  (Fragrances,  Soaps  and 
Costume  Jeweiry) 

Correction 

In  notice  document  94-31970 
beginning  on  page  66891,  in  the  issue  of 
Wednesday,  December  28, 1994,  make 
the  following  corrections: 


1.  On  page  66892,  in  the  first  column, 
in  the  third  paragraph,  in  the  seventh 
line,  “(60  days  from  date  of 
publication].”  should  read  “February 
27. 1995.” 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
last  line,  “(75  days  from  date  of 
publication]).”  should  read  “March  13. 
1995).” 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMININSTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  37 

[FAR  Case  94-754] 

RIN  9000-AG21 

Federal  Acquisition  Regulation; 
implementation  of  Various  Cost 
Principle  Provisions 

Correction 

In  proposed  rule  document  94-30524 
beginning  on  page  64268  in  the  issue  of 
Tuesday,  December  13, 1994,  make  the 
following  correction: 

PART  37  [CORRECTED] 

On  page  64269,  in  the  third  column, 
in  amendatory  instruction  8.,  in  the 
second  line,  “37.133-1”  should  read 
“37.113-1”. 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  93N-0326] 

Patrick  T.  Ryan;  Debarment  Order 

Correction 

In  notice  document  94-29383 
appearing  on  page  60992,  in  the  issue  of 


Tuesday,  November  29, 1994,  make  the 
following  correction: 

On  page  60992,  in  the  first  column, 
under  EFFECTIVE  DATES:,  “December  29, 
1994.”  should  read  November  29, 
1994.” 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-030-1 430-01;  NVN-3930] 

Realty  Action-Recreation  and  Public 
Purposes  Act  Classification 
Amendment;  Washoe  County,  NV 

Correction 

In  notice  document  94-31265 
beginning  on  page  65784  in  the  issue  of 
Wednesday,  December  21, 1994,  make 
the  following  correction: 

On  page  65785,  in  the  first  column,  in 
the  land  description,  in  the  second  line, 
“WVzlSE’/i”  should  read  “WV.jSEV4”, 

BILLING  CODE  1505.01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  900 

[Docket  No.  93N-0351] 

Quality  Standards  and  Certification 
Requirements  for  Mammography 
Facilities 

Correction 

In  the  correction  of  rule  document 
94-24354  appearing  on  page  60051  in 
the  issue  of  Monday,  November  21, 
1994,  make  the  following  correction: 

On  page  60051,  in  the  second  column, 
in  the  last  paragraph,  in  the  last  line, 

“21  CFR  900.12(e)(2)”  should  read  “21 
CFR  900.12(e)(1)”. 

BILUNG  CODE  1505-01-D 
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Department  of 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Part  381 

[Docket  No.  94-022P] 

RIN  0583-AB86 

Use  of  the  Term  “Fresh”  on  the 
Labeling  of  Raw  Poultry  Products 

AGENCY:  Food  Safety  and  In.spection 
Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  amend  the  Federal  poultry  products 
inspection  regulations  to  prohibit  the 
use  of  the  term  “fresh"  on  the  labeling 
of  raw  poultry  products  whose  internal 
temperature  has  ever  been  below  26°  F. 
The  proposal  wmuld  require  such 
poultry  products  to  be  labeled  with  a 
descriptive  term  reflecting  this  fact. 

FSIS  is  proposing  such  action  to  ensure 
that  poultry  products  distributed  to 
consumers  are  not  labeled  in  a  false  or 
misleading  manner.  Such  action  would 
also  meet  consumer  e.xpectations  that 
the  term  “fresh”  should  not  be  applied 
to  raw  poultry  products  that  have  been 
subjected  to  processes  that  would  cause 
such  products  to  become  frozen  (i.e., 
below  26°  F). 

DATES:  Comments  must  be  received  on 
or  before  March  20,  1995. 

ADDRESSES:  Written  conuirents  should 
be  sent,  in  triplicate,  to  Policy. 
Evaluation  and  Planning  Office.  ATTN: 
Diane  Moore,  FSIS  Docket  Clerk,  Room 
3171,  South  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
.Agriculture,  Washington^  DC  202.50. 

Oral  comments  should  be  directed  to 
Mr.  Charles  R.  Edwards  at  (202)  254- 
2565.  (See  also  “Comments”  under 
SUPPLEMENTARY  INFORMATION.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Edwards.  Director,  Product 
Assessment  Division,  Regulatory 
Programs,  f^ood  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Washington,  DC  20250,  (202)  254-2565. 

SUPPLEMENTARY  INFORMATION; 
Background 

The  Poultry  Products  Inspection  Act 
(PPl.A)  (21  U.S.C.  451  et  seq.)  authorizes 
the  Secretary  of  Agriculture  to  establish 
and  maintain  inspection  programs 
designed  to  assure  consumers  that 
poultry  products  distributed  to  them 
(including  imports)  are  wholesome,  not 
adulterated,  and  are  properly  marked, 
labeled,  and  packaged.  The  PPIA 
prohibits  the  shipment  in  commerce  of 
poultry  products  that  are  misbranded 


(21  U.S.C.  458).  Under  the  PPIA  (21 
U.S.C.  453(h)(12)),  a  product  is 
misbranded  if  it  fails  to  bear,  directly 
thereon  or  on  its  container,  as  the 
Secretary  may  by  regulations  prescribe, 
the  inspection  legend,  and  “such  other 
information  as  the  Secretary  may 
require  in  *  *  *  regulations  to  assure 
that  it  will  not  have  false  or  misleading 
labeling  and  that  the  public  will  be 
informed  of  the  manner  of  handling 
required  to  maintain  the  article  in  a» 
wholesome  condition.”  The  PPIA  also 
states  (21  U.S.C.  457(c)):  “No  article 
subject  to  this  Act  shall  be  sold  or 
offered  for  sale  by  any  person  in 
commerce,  under  any  name  or  other 
marking  or  IdiKsling  which  is  false  or 
misleading,  or  in  any  container  of  a 
misleading  form  or  size,  but  established 
trade  names  and  other  marking  and 
labeling  and  containers  which  are  not 
false  or  misleading  and  which  are 
approved  by  the  Secretary  are 
permitted.” 

General  requirements  governing  the 
marking  and  labeling  of  federally 
inspected  poultry  products  are  set  forth 
in  subparts  M  and  N  of  the  poultry 
products  inspection  regulations  (9  CFR 
381  subparts  M  and  N).  The  regulations 
also  prescribe  the  processing  procedures 
to  be  followed  and  the  standards  of 
identity  and  composition  for  products 
that  are  to  be  labeled  in  a  certain 
manner  (9  CFR  381  subparts  I.  O,  and 

P). 

At  present,  FSIS’  poultry  products 
inspection  regulations  do  not  define  a 
non-frozen  state.  The  regulations 
prescribe  freezing  procedures  for 
poultry  products  and  the  labeling  of 
products  that  are  rapidly  changed  from 
a  non-frozen  state  to  a  frozen  state.  The 
regulations  (9  CFR  381.66(0(2))  state 
that  “ ready -to-cook  poultry  shall  be 
frozen  in  a  manner  so  as  to  bring  the 
internal  temperature  of  the  birds  at  the 
center  of  the  package  to  0°  F  or  below 
within  72  hours  from  the  time  of 
entering  the  freezer.”  Under  the  poultry 
products  labeling  regulations  (9  CFR 
381.129(b)(3)),  poultry  that  is  not  quick- 
frozen  according  to  certain  permitted 
procedures  may  he  labeled  “frozen” 
only  if  it  has  undergone  prescribed  0°  F 
or  below  freezing  procedures.  This 
proposal  would  not  alter  the  current 
requirements  governing  the  freezing  of 
poultry  that  is  to  be  labeled  “frozen.” 

Current  F.SIS  Policy  on  “Fresh” 
Labeling  of  Raw  Poultry 

From  time  to  time,  FSIS  issues  policy 
memoranda  concerning  significant  or 
novel  interpretations  of  the  Federal 
Meat  Inspection  Act  (21  U.S.C.  601  et 
seq  ],  the  PPIA.  and/or  departmental 
policy  that  affect  product  lalieling.  FSl.S’ 


current  policy  on  the  use  of  the  term 
“fresh"  on  the  labeling  of  raw  poultry 
products,  which  is  contained  in  Policy 
Memo  No.  022C,  dated  January  11, 

1989,  allows  raw  poultry  to  be  labeled 
as  “fresh”  if  its  internal  temperature  is 
above  0°  F  and  below  40°  and  it  has 
not  been  previously  frozen  at  or  below 
0°  F.  The  policy  memorandum  states  the 
opinion  that  “it  is  not  practical,  under 
existing  marketing  strategies  and 
distribution  patterns,  to  define  ‘fresh’  in 
terms  of  internal  temperature  beyond 
the  scope  of  current  regulations,  nor  is 
it  practical  to  define  consumer 
expectations  for  poultry  products 
labeled  as  ‘fresh.’  ”  In  establishing  this 
policy  in  1989,  P’SIS  concluded  that  the 
consumer  is  the  best  judge  of  preference 
in  chilling  temperatures  for  raw  poultry 
products  labeled  as  “fresh,”  and  that  the 
marketplace  is  best  suited  for  making 
these  distinctions.  Thus,  Policy  Memo 
022C  establishes  a  broad  range  of 
temperatures  for  which  the  tenn  “fresh” 
can  be  used. 

In  addition  to  limiting  the  use  of  the 
term  “fresh”  on  raw  poultry  products 
based  on  internal  temperature,  FSIS 
Policy  Memo  No.  022C  states  that  the 
word  “fresh”  may  not  be  used  in 
conjunction  with  the  product  name  of 
any  poultry  product  that  is  cured, 
canned,  hermetically  sealed  shelf  stable, 
dried,  or  chemically  preserved.  FSIS 
notes  that,  with  regard  to  raw  poultry  or 
poultry  parts,  no  substances  are 
permitted  to  be  added  by  the  poultry 
products  inspec;tion  regulations  for  the 
purpose  of  shelf  life  extension. 

Other  Policies  on  “Fresh”  Labeling 

While  the  term  “fresh”  has  been  used 
historically  to  describe  raw  poultry 
carcasses  and  parts  of  carcasses  that 
have  not  been  previously  frozen  to  0°  F, 
the  term  has  commonly  been  used  by 
FSIS  and  industry  to  describe  red  meat 
products  that  have  not  been  cured.  The 
Federal  meat  inspection  regulations  at  9 
CFR  317.8(b)(6)  .state  that  the  word 
“fresh”  shall  not  be  used  on  labels  to 
designate  product  which  contains  any 
sodium  nitrate,  sodium  nitrite, 
potassium  nitrate,  or  potassium  nitrite, 
or  which  has  been  salted  for 
preservation.  In  addition,  FSIS  Policy- 
Memo  No.  022C  precludes  use  of  the 
word  “fre.sh”  on  any  canned, 
hermetically  .sealed  shelf  stable,  dried, 
or  chemically  preserved  meat  product. 
Thus,  the  use  of  the  term  “fresh,”  as 
applied  to  meat  products,  is  not  related 
to  temperature.  Red  meat  may  be  frozen 
and  thawed,  and  then  presented  for  s<ile 
to  consumers  as  “fresh.” 

The  Food  and  Drug  Administration 
(FDA)  regulations  at  21  CFR  101.95 
provide  h>r  use  of  the  term  “fresh”  on 
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the  label  or  in  the  labeling  of  foods 
regulated  by  FDA.  The  requirements  of 
the  section  also  pertain  to  use  of  the 
term  "fresh”  in  a  brand  name  and  use 
as  a  sensory  modifier,  for  example, 

"fresh  tasting.”  According  to  the 
provision  at  21  CFR  101.95(a),  the  term 
"fresh,”  when  used  on  the  label  or  in 
labeling  of  a  food  in  a  manner  that 
suggests  or  implies  that  the  food  is 
unprocessed,  means  that  the  food, 
including  refrigerated  food,  is  in  its  raw 
state  and  has  not  been  frozen  or 
subjected  to  thermal  processing  or  other 
methods  of  preservation,  with  certain 
exceptions,  for  example,  surface 
treatments  such  as  waxing  of  produce. 
Thus,  fish  that  is  caught,  cleaned,  and 
displayed  for  sale  under  refrigeration 
may  be  labeled  “fresh.”  If  the  fish  was 
frozen  aboard  a  fishing  vessel,  then 
thawed  and  prepared  for  sale  in  a 
central  facility,  it  could  not  be  labeled 
as  "fresh”  because  it  has  been  processed 
by  freezing.  However,  FDA  does  not 
specify  a  precise  temp)erature  at  which 
the  product  would  be  deemed  to  be 
fi'ozen.  FDA  also  permits  use  of  the  term 
“fresh”  as  a  descriptor  on  foods  if  use 
of  the  term  does  not  suggest  or  imply 
that  a  product  is  unprocessed  or 
unpreserved,  as  described  in  the 
introduction  to  21  CFR  101.95  For 
example,  use  of  the  term  "fresh”  as  a 
descriptor  for  crabmeat  that  is 
traditionally  cooked  and  picked  is 
acceptable  to  distinguish  it  from 
pasteurized  crabmeat  that  has  a  lower 
price  and  requires  special  handling. 

At  the  international  level,  the  Codex 
Alimentarius  Commission  of  the  Food 
and  Agriculture  Organization  of  the 
United  Nations  (FAO)/World  Health 
Organization,  in  its  Draft  Code  on 
Hygienic  Practice  for  Fresh  Meat, 
defines  “fresh  meat”  (including  poultry) 
as  a  product  that  has  not  been  treated  by 
any  other  means  than  by  modified 
atmosphere  packaging  or  vacuum 
packaging  to  ensure  its  preservation, 
except  that  if  it  has  been  subjected  only 
to  refrigeration  it  continues  to  be 
considered  “ft'esh”  for  the  purpose  of 
the  code.  (Codex  Alimentarius 
Commission,  FAO,  20th  Session, 
Geneva,  Switzerland,  28  June-7  July 
1993;  Alinorm  93/16A:  Report  of  the  7th 
Session  of  the  Codex  Committee  on 
Meat  Hygiene,  Rome,  29  March-2  April 
1993.) 

The  State  of  California  enacted  a  law 
(Section  26661  of  the  California  Food 
and  Agriculture  Code)  on  September  27, 
1993,  restricting  the  use  of  the  term 
“fresh”  on  the  labels  of  poultry 
products.  Section  26661  prohibited, 
among  other  things,  poultry  wholesalers 
from  labeling  or  otherwise  marketing  as 
"fresh”  any  poultry  product  whose 


internal  temperature  ever  has  been 
equal  to  or  below  25®  F  or  that  ever  has 
been  stored  in  the  aggregate  for  24  hours 
or  more  at  an  average  ambient 
temperature  of  25®  F  or  below, 
regardless  of  the  temperature  of  the 
product  itself.  That  law  was  to  have 
taken  effect  January  1, 1994.  Three  trade 
associations  filed  suit  in  the  U.S. 

District  Court  for  the  Eastern  District  of 
California  to  prevent  enforcement  of  the 
California  statute,  claiming,  among 
other  things,  that  it  was  preempted  by 
the  PPIA.  At  the  request  of  the  Court, 
USDA  filed  a  brief  on  February  14, 

1994,  as  amicus  curiae,  on  the  question 
of  whether  the  California  law  was 
preempted  by  Federal  law  In  its 
decision  of  April  8, 1994,  a  U.S.  District 
Judge  held  that  the  PPIA  preempts  state 
labeling  requirements  that  are  "in 
addition  to.  or  different  than”  Federal 
requirements  and  declared  that  the 
labeling  provision  of  the  California  law 
was  preempted  by  Federal  law 
California  appealed  this  decision  to  the 
U.S.  Court  of  Appeals  for  the  Ninth 
Circuit,  and  USDA  filed  an  amicus  brief. 
On  June  16, 1994,  the  State  of  California 
amended  its  statute  by  removing  the 
reference  to  the  “ambient  temperature” 
of  the  poultry  and  prohibiting  use  of  the 
term  “fresh”  on  the  labeling  of  any 
poultry  or  poultry  meat  whose  internal 
temperature  has  been  below  26®  F  On 
December  14, 1994,  the  Appeals  Court 
upheld  the  District  Court’s  judgment 
that  the  labeling  provision  of  the 
California  statute  was  pre-empted  by  the 
PPIA,  but  ruled  that  other  portions  of 
the  amended  statute,  such  as  those 
governing  the  advertising  of  “fresh” 
poultry,  could  stand. 

Current  Policies  on  Use  of  the  Term 
"Fresh  Frozen” 

Both  FSIS  and  FDA  have  regulations 
governing  the  use  of  the  term  “ft’esh 
frozen.”  The  FSIS  poultry  products 
inspection  regulations  at  9  CFR 
381  129(b)(3)  specify  that  the  terms 
“fresh  frozen,”  “quick  frozen,”  “frozen 
fresh,”  and  terms  of  similar  import 
apply  only  to  ready-to-cook  poultry  (raw 
poultry)  processed  in  accordance  with 
the  freezing  regulations  described  at  9 
CFR  381.66(f)(1)  These  freezing 
regulations  specify  that  these  labeling 
terms  imply  a  rapid  change  from  a  fresh 
state  to  a  frozen  state,  and  that  any 
product  to  be  labeled  with  such 
descriptive  terms  shall  be  placed  into  a 
freezer  within  48  hours  after  initial 
chilling  in  accordance  with  381.66(b). 
During  this  period,  if  such  poultry  is  not 
immediately  placed  into  a  freezer  after 
chilling  and  packaging,  it  shall  be  held 
at  36®  F  or  lower.  Under  FDA’s 
regulations  at  21  CFR  101  95(b).  the 


terms  “fresh  frozen”  and  “frozen  fresh” 
may  be  used  to  describe  a  food  that  was 
quickly  frozen  while  still  fresh,  for 
example,  recently  harvested,  by  a 
freezing  system  such  as  blast-freezing 
(sub-zero  Fahrenheit  temperature  with 
fast  moving  air  directed  at  the  food). 

The  process  should  ensure  that  the  food 
is  frozen  quickly,  even  to  the  center  of 
the  food,  and  that  virtually  no 
deterioration  has  taken  place.  Blanching 
of  food  such  as  vegetables  before  blast¬ 
freezing  does  not  preclude  use  of  the 
terms. 

Reassessment  of  FSIS’  Policy  on 
“Fresh” 

Because  of  the  issues  raised  by  the 
California  law  and  the  litigation  that 
arose  in  its  wake,  the  Secretary  of 
Agriculture  on  February  10, 1994, 
directed  FSIS  to  reexamine  its  policy  on 
the  use  of  the  term  “fresh”  on  the 
labeling  of  raw  poultry  products.  The 
Secretary  stated  that  this  reexamination 
of  policy  was  necessary  to  ensure  that 
the  policy  “is  reasonable  and  meets 
today’s  consumer  expectations.”  The 
Secretary  also  directed  FSIS  to  “make 
sure  that  any  policy  change  does  not 
open  the  door  to  problems  like  the 
growth  of  bacteria  that  could  cause 
foodbome  illness.” 

On  June  16, 1994,  two  subcommittees 
of  the  U.S.  House  of  Representatives 
Committee  on  Government  Operations 
held  a  joint  hearing  on  the  issue  of 
“fresh”  labeling  of  poultry  products. 
Representatives  from  USDA,  the  poultry 
industry,  emd  consumer  groups 
presented  their  views  on  the  “fresh” 
labeling  issue.  As  a  result  of  newspaper 
articles  and  the  publicity  surrounding 
the  hearings,  FSIS  received  7,500  letters 
from  consumers  asking  the  Agency  to 
reevaluate  its  policy  on  “fresh”  labeling. 

Subsequent  to  the  hearing.  Senator 
Barbara  Boxer  of  California,  together 
with  Congressman  Gary  Condit  of 
California,  introduced  H.R.  4839,  the 
Truth  in  Poultry  Labeling  Act  of  1994, 
on  July  27, 1994.  This  bill  would 
prohibit  use  of  the  term  “fresh”  on 
labeling  of  poultry  that  has  been  frozen, 
or  previously  frozen  below  26®  F 

FSIS  is  committed  to  achieving  the 
Secretary’s  objectives  by  considering 
both  the  scientific  bases  for  the  labeling 
policy  and  consumer  expectations 
regarding  the  use  of  the  term  “fresh”  as 
it  is  applied  to  raw  poultry  In  response 
to  the  Secretary’s  direction  and  the 
significant  events  described  above,  FSIS 
pursued  the  following  courses  of  action. 
(1)  On  August  26, 1994,  FSIS  published 
a  notice  in  the  Federal  Register  (59  FR 
44089)  announcing  three  public 
hearings  on  the  use  of  the  term  “fresh” 
on  the  labeling  of  raw  poultry  products; 
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(2)  FSIS  surveyed  callers  to  the  USDA 
Meat  and  Poultry  Hotline  to  determine 
their  attitudes,  perceptions,  and 
expectations  regarding  poultry  that  is  to 
be  labeled  as  “^sh”,  (3)  FSIS 
conducted  a  review  of  the  scientific 
literature  to  determine  and,  if  necessary, 
to  resolve  any  scientific  or  technical 
time-  and  temperature-related  issues 
concerning  the  safety  of  poultry 
products  during  shipment  and  storage; 
and  (4)  FSIS  requested  USDA’s 
Agricultural  Research  Service  (ARS)  to 
conduct  research  studies  on  sensory  and 
quality  characteristics  of  poultry 
exposed  to  various  time  and 
temperature  combinations,  to  examine 
general  microbial  properties  of  poultry, 
and  to  develop  a  spectroscopic 
analytical  model  to  measure  the 
temperature  to  which  poultry  has  been 
chilled. 

Public  Hearings 

The  public  hearings  on  use  of  the 
term  “fresh”  were  held  on  September  12 
in  Modesto,  CA;  September  16  in 
Atlanta,  GA;  and  September  20  in 
Washington,  DC.  At  these  hearings, 
consumers,  processors,  producers, 
industry  representatives,  state  and  local 
government  officials,  members  of 
Congress  and  their  staffs,  restaurant  and 
hotel  chefs,  health  officials,  and  other 
interested  parties  had  the  opportunity  to 
present  oral  and  written  views  on  the 
“fresh”  poultry  labeling  issue.  The 
results  of  these  heeurings  are  presented 
below.  Transcripts  of  the  public 
hearings  and  copies  of  data  and 
information  submitted  during  the 
hearings  are  available  for  review  under 
Docket  Number  94-022P  at  the  office  of 
the  FSIS  Docket  Clerk,  Room  3171, 
South  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
from  8:30  a.m.  to  1:00  p.m.,  and  fi'om 
2:00  p.m.  to  4:30  p.m.,  Monday  through 
Friday. 

The  hearings  focused  on  issues 
relating  to  industry  practices  and 
controls  and  consumer  expectations  and 
perceptions  regarding  the  term  “fresh” 
on  the  labeling  of  raw  poultry  products. 
Discussions  centered  on  current 
practices  and  controls  used  by  industry 
(e.g.,  processors,  wholesalers)  for 
packaging,  storing,  and  transporting  raw 
poultry  products;  practices  and  controls 
used  by  retailers  for  packaging,  storing, 
and  handling  raw  poultry  products;  and 
the  time  which  elapses  between 
slaughter  and  the  sale  to  consumers  of 
raw  poultry  products  labeled  as  “fresh.” 
Participants  also  discussed  consumers’ 
expectations  when  purchasing  poultry 
labeled  as  “fresh”  and  the  usefulness  of 
_  descriptive  terms  on  the  labeling  of 


poultry  products  that  have  been 
previously  frozen  to  an  internal 
temperature  below  26°  F  A  total  of  79 
individuals  from  five  constituent  groups 
representing  consumers,  industry, 
academia,  government,  and  professional 
organizations  presented  comments. 

At  the  Modesto  hearing,  consumer 
and  industry  representation  was  even, 
but  the  proportion  of  participants  who 
were  elected  state  and  federal  officials 
and  their  staffs  was  larger  than  at  the 
other  public  hearings.  The  predominant 
theme  expressed  by  the  participants  was 
the  issue  of  truth  in  labeling  and  the 
consumers’  right  to  know  what  they  are 
purchasing.  Participants  contended  that 
consumers  feared  there  might  be  health 
hazards  associated  with  home  refreezing 
of  poultry  that  had  been  chilled,  frozen, 
and  thawed  before  being  displayed  as 
“fresh”  in  the  supermarket.  Many 
participants  considered  the  labeling  of  a 
product  as  “fresh,”  when  to  all 
appearances  it  was  hard-to-the-touch,  to 
be  mislabeled,  and  a  few  characterized 
such  labeling  as  fraudulent. 

In  Atlanta,  the  kidustry  and  consumer 
representation  was  proportionally 
higher  than  in  Modesto,  and,  of  the  two 
groups,  the  industry  presence  was 
slightly  larger  The  majority  of  speakers 
stated  that  if  a  product  is  not  really 
fresh,  it  should  not  be  labeled  as  such. 
Some  argued  that  the  word  “fresh” 
should  be  left  off  the  product  entirely, 
while  others  thought  that  the  use  of  the 
phrase  “previously  frozen”  would  be  a 
truthful  statement  on  a  label  of  a 
product  that  had  been  previously  frozen 
(i.e.,  below  26°  F)  and  then  thawed. 
Participants  expressed  an  interest  in 
seeing  more  scientific  research  before  a 
decision  made.  Some  participants 
maintained  that  temperature  was  not  the 
only  indication  of  a  “fresh”  product,  but 
that  other  characteristics,  such  as  smell, 
color,  and  texture,  should  be 
considered.  Participants  asserted  that 
temperature  cannot  be  controlled  once  a 
product  leaves  a  plant.  Some 
participants  emphasized  the  importance 
of  allowing  products  to  move  freely  in 
interstate  commerce.  For  example,  they 
stated  that  the  California  law 
(specifically,  the  “eunbient  temperature” 
provision  that  has  since  been  removed 
from  the  law)  made  it  difficult,  if  not 
impossible,  for  fresh  poultry  processed 
in  other  States  to  be  shipped  into 
California  because  the  temperature  to 
which  a  product  is  subjected  and 
maintained  during  storage  and 
distribution  affect  its  freshness.  These 
participants  maintained  that  poultry 
products  shipped  in  interstate 
commerce  must  be  subject  to  a  uniform 
set  of  requirements  developed  by  the 
Federal  government,  and  not  subject  to 


requirements  of  individual  or  different 
states  which  may  seek  to  protect  their 
local  markets  from  out-of-state 
competition. 

At  the  hearing  in  Washington,  DC,  the 
main  themes  discussed  were  labeling 
misrepresentation  and  the  definition  of 
“fresh”  versus  that  of  “frozen.”  Almost 
half  the  presenters  were  consumer 
representatives,  including  chefs, 
restaurant  owners,  and  members  of 
consumer  advocacy  groups. 

Additionally,  Minnesota  Congressman 
David  Minge  attended  the  hearing, 
while  Congressman  Gary  A.  Condit  and 
Senator  Diane  Feinstein,  both  of 
California,  submitted  written  comments 
Arkansas’  Senators  Dale  Bumpers  and 
David  Pryor  submitted  a  joint  comment 
opposing  the  California  law  as 
discriminating  against  out-of-state 
products.  The  consensus  among 
participants  was  that  poultry  at  an 
internal  temperature  of  26°  F  or  less 
should  be  considered  frozen. 

Additional  comments  regarding 
industry  practices  and  consumer 
expectations  and  perceptions  that  were 
presented  at  the  three  public  hearings 
are  discussed  below 

Industry  Practices 

Industry  participants  reported  at  the 
public  hearings  that  it  is  a  common 
practice  of  the  poultry  industry  to  ship 
product  across  the  country  in  a  deep- 
chilled  state  with  internal  temperatures 
ranging  from  20°  F  to  26°  F  depending 
on  the  type  of  product,  for  example, 
whole  birds  or  parts  for  slicing. 
According  to  the  industry  participants, 
poultry  generally  is  cooled  to  the  lower 
20°  F  range  when  the  chill-pack  cooling 
system  is  used.  Because  cooling  is 
costly,  poultry  that  is  not  “frozen” 
according  to  the  regulatory  definition  (at 
or  below  0°  F)  is  rarely  cooled  below  20° 
F  The  product  cooled  to  the  lower  20° 

F  range  is  often  labeled  as  “fresh”  in 
accordance  with  current  regulations  and 
appears  in  supermarket  refrigerated 
display  cases,  which  hold  poultry  in  the 
range  of  35°  F  to  45°  F,  feeling  soft-to- 
the-touch.  The  industry  participants 
indicated  that  the  product  may  be 
priced  from  $0.10  to  $1.00  or  more  per 
pound  below  locally  produced  product 
whose  temperature  has  never  been 
below  the  range  of  26°  F  to  28°  F 
According  to  California  poultry 
producers’  presentations  at  the  public 
hearings,  98  percent  of  California 
product  sold  on  the  West  Coast  has  not 
been  brought  to  temperatures  below  26° 
F  to  28°  F  They  contended  that  the 
temperature  range  of  26°  F  to  28°  F  is 
safe,  the  product  remains  pliable  as 
expected  by  consumers,  and  the  product 
has  an  expected  shelf  life  of  11  to  14 
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days.  It  was  reported  at  the  public 
hearings  that  at  least  two  large  poultry 
companies  maintain  product  in  the  26® 

F  to  28®  F  range,  and  use  that  range  in 
defining  “fresh”  on  the  label.  Several 
industry  participants  define  “fresh”  to 
mean  not  stale  or  spoiled  and  contends 
that  freshness  encompasses  numerous 
factors,  including  taste,  aroma,  bacterial 
quality,  nutritional  characteristics, 
temperature,  and  shelf  life. 

The  majority  of  the  poultry  industry 
participants  at  the  public  hearings 
maintained  that  the  poultry  industry  has 
the  capability  of  transporting  product 
nationwide  at  22®  F  to  26®  F  However, 
the  participants  suggested  that  20®  F  to 
26®  F  is  the  best  range  for  maintaining 
product  quality  and  limiting 
microbiological  activity  during  storage  • 
and  transportation.  Many  commenters 
from  all  constituency  groups  believed 
that  industry  can  readily  maintain  a  safe 
temperature  of  26®  F  or  above.  They 
contended  that  some  large  companies 
do  this  now.  and  that  small  producers 
can  market  product  within  24  hours  of 
slaughter  at  32®  F 

The  poultry  industry  participants 
recognize  that  temperatures  inside  cargo 
compartments  of  trucks  transporting 
poultry  products  over  long  distances  are 
likely  to  vary  during  transport.  The 
participants  stated  that  to  ensure  that 
the  quality  of  poultry  products  is 
maintained  and  that  spoilage  is 
retarded,  that  is,  by  keeping  the  cargo 
compartment  temperature  at  or  below 
28®  F,  it  is  necessary  to  set  truck 
thermostats  at  temperatures  as  low  as 
21®  F.  According  to  the  poultry  industry 
participants  truck  cargo  compartments 
are  more  difficult  to  control  Aan  a  room 
inside  a  plant  that  has  giant  insulated 
walls  and  multiple  refiigeration  units. 
The  participants  contended  that 
commercial  coolers  generally  have  a 
plus  or  minus  2  degree  range,  and  if 
industry  targets  26®  F,  a  cooler  could 
fluctuate  down  to  24®  F.  They  stated 
that,  in  some  instances,  the  coolers  can 
fluctuate  as  much  as  4  degrees.  They 
also  stated  that  generally,  temperature 
variations  in  a  truck  would  not  be 
expected  to  be  more  than  10  degrees. 
FSIS  has  no  data  with  which  to  confirm 
or  refute  that  these  are  common 
temperature  fluctuations  in  cargo 
compartments  and  coolers. 

Consumer  Expectations  and 
Perceptions 

Most  consumer  representatives  at  the 
public  hearings  viewed  the  term 
“firesh,”  as  it  applies  to  poultry,  to  mean 
that  the  product  has  never  been  frozen 
to  an  internal  temperature  below  26®  F. 
Consumer  representatives  used  terms 
such  as  “native  state,”  “native 


condition,”  or  “recently  killed”  to 
describe  poultry  just  after  slaughter, 
dressing,  and  packaging.  Although 
industry  commenters  did  not  make 
frequent  distinctions  between  ft«sh  and 
frozen,  most  consumer  representatives 
believe  that  for  raw  poultry  to  be 
considered  “fresh,”  it  must  never  have 
been  chilled  to  a  solid  or  hard-to-the- 
touch  state  during  any  of  the  processes 
involved  in  its  preparation,  packaging, 
shipping,  storage,  or  retail  sale 
Consumer  representatives  also  viewed 
chicken  that  was  not  in  its  “native 
state”  (i.e.,  frozen,  thawed,  or  reffozen) 
as  being  different  from  “fresh”  chicken 
in  taste,  texture,  moistness,  and  shelf 
life. 

Consumer  representatives  ft-equently 
cited  26®  F  and  above  as  the  handling 
limit  for  poultry  they  deemed  to  be 
“fresh.”  Poultry  that  was  hard-to-the- 
touch  (or  described  as  below  26®  F)  was 
viewed  by  consumers  to  be  a  fi-ozen 
product  in  an  altered  state  and, 
therefore,  a  processed  product.  They 
expressed  the  opinion  that  only  ft«sh 
products  should  be  labeled  as  “fit>sh” 
and  anything  ft-ozen,  i.e  ,  hard-to-the- 
touch,  should  be  labeled  as  “ft-ozen.” 
Consumer  representatives  noted  that,  at 
fish  counters,  some  fish  are  clearly 
marked  as  “fresh,”  while  other  fish  are 
labeled  as  “previously  fi'ozen”  or  as 
“flash-ft'ozen.”  Several  consumer 
representatives  expressed  a  willingness 
to  pay  more  for  truly  fresh  poultry  that 
was  accurately  labeled  as  “fresh.” 
Overall,  consumer  representatives 
emphasized  the  need  to  identify  and 
define  key  terms  in  poultry  freshness 
and  handling  so  that  these  terms  could 
be  reflected  in  poultry  labeling. 
Consumer  representatives  see  better 
labeling  as  a  means  to  improve 
consumer  knowledge  about  the  product 
and  to  help  consumers  make  purchasing 
decisions. 

Survey  of  Meat  and  Poultry  Hotline 
Callers 

Survey  participants  were  those  people 
who  were  calling  the  Hotline  seeking 
information  on  topics  of  interest  to 
them.  There  was  no  attempt  to 
geographically  balance  the  callers 
surveyed  or  to  get  any  socio-economic 
information.  However,  FSIS  sought  to 
learn  more  about  consumer  perceptions 
and  expectations  concerning  the  term 
“fresh”  when  associated  with  raw 
chicken  or  turkey.  The  Meat  and  Poultry 
Hotline  staff  conducted  an  informal 
survey  using  a  sample  comprised  of  200 
individuals  who  called  the  Hotline 
during  the  last  two  weeks  of  September 
1994.  A  copy  of  the  survey  entitled 
“Consumer  Views  on  Fresh  Chicken — 
Results  of  a  Hotline  Survey”  is  available 


for  public  viewing  at  the  office  of  the 
FSIS  Docket  Clerk. 

Survey  participants  were  pre- 
qualified  to  include  only  food  shoppers 
who  purchase  raw  chicken.  Qualifying 
participants  were  asked  six  open-ended 
questions  about  what  the  terms  “fresh,” 
“frozen,”  and  “previously  frozen”  mean 
as  applied  to  raw  chicken.  They  were 
asked  about  whether  they  prefer  “fresh” 
over  “frozen”  product  and,  if  so,  why 
they  prefer  to  buy  “fresh  chicken.”  The 
shoppers  were  also  asked  if  they  would 
respond  in  the  same  way  for  raw  turkey 
as  for  raw  chicken. 

The  responses  of  these  200 
individuals  indicated  that  the  term 
*  fresh”  is  generally  associated  with 
product  not  being  frozen,  i.e.,  hard-to- 
the-touch.  About  50  percent  of  the 
respondents  directly  related  “fresh”  to 
never  frozen  or  recently  slaughtered. 
Eighty-five  percent  of  the  respondents 
said  “previously  frozen”  does  not 
equate  with  “fi«sh.”  Seventy-five 
percent  of  the  shoppers  try  to  buy  fresh 
chicken,  and  many  prefer  it  because 
they  perceive  its  quality  to  be  better 
than  frozen,  for  example,  tastier  or  more 
moist.  Other  respondents  prefer  “fresh” 
chicken  because  they  think  frozen 
chicken  is  older  and  more  likely  to  have 
been  mishandled  and  less  safe. 
Nonetheless,  many  consumers  opt  for 
frozen  turkey  and  perceive  it  as  safer 
than  fresh  turkey 

Literature  Review 

As  a  first  step  in  assuring  that  any 
policy  change  on  use  of  the  term  “fresh” 
on  poultry  labeling  would  not  result  in 
conditions  causing  foodbome  illness, 
FSIS  conducted  a  review  of  the 
literature  on  temperature-related  factors 
that  could  affect  the  safety  of  poultry 
products  during  shipment  and  storage. 

A  copy  of  the  review  entitled  “Effects  of 
Temperature  on  the  Microbiological 
Profile  and  Quality  Characteristics  of 
Raw  Poultry”  is  available  for  public 
viewing  at  the  office  of  the  FSIS  Docket 
Clerk. 

The  review,  which  covered  scientific 
and  technical  studies  on  microbial 
safety  and  physiological  factors 
regarding  perishable  poultry  products, 
also  confirms  that  product  safety  is  not 
jeopardized  if  raw  poultry  is  maintained 
at  40®  F  or  below 

Temperature  is  a  key  factor  that 
determines  both  what  bacteria  can  grow 
in  a  food  product  and  how  fast  they 
grow  Each  bacterium  has  its  own 
characteristic  temperature  range  for 
growth.  As  a  general  class,  there  are 
spoilage  bacteria  that  can  grow  in  the 
temperature  range  of  28®  F  to  40*  F. 

Even  at  28®  F,  some  species  of  this  class 
will  grow  slowly  and  ultimately  spoil 
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the  product.  However,  almost  all 
pathogens  of  food  safety  concern  have 
minimum  growth  temperatures  that 
exceed  40°  F.  For  example,  the  two  most 
important  pathogens  associated  with 
raw  poultry.  Salmonella  and 
Campylobacter  jejuni,  have  minimum 
growth  temperatures  of  approximately 
50°  F  and  85°  F,  respectively. 

There  are  a  limited  number  of 
foodborne  pathogens  that  are  capable  of 
growth  under  refrigerated  conditions. 

The  most  important  is  Listeria 
monocytogenes,  which  under  ideal 
conditions  has  minimum  growth 
temperature  in  the  range  of  30°  F  to  34° 

F  This  species  can  occur  on  raw  poultry 
products;  surveys  suggest  that  it  may  be 
present  on  approximately  18  percent  of 
broiler  carcasses.  However,  while  the 
microorganism  can  grow  under 
refrigeration  conditions  in  certain 
circumstances,  extensive  studies  have 
indicated  that  the  pathogen  does  not 
grow  on  adequately  refrigerated  meat 
and  poultry  products.  This  reflects  the 
fact  that  raw  meat  and  poultry  do  not 
provide  the  ideal  conditions  for  growth, 
with  both  the  depressed  pH  associated 
with  these  products  and  the  presence  of 
a  competing  microflora  depressing  the 
potential  for  growth.  For  example, 
competing  microorganisms  such  as 
Pseudomonas,  Corynebacterium,  and 
Lactobacillus  have  a  much  greater 
growth  rate  than  L.  monocytogenes  at 
refrigeration  temperatures,  and  have 
been  shown  to  help  depress  the  growth 
of  the  pathogen.  Even  without  this 
inhibitory  effect,  the  more  actively 
growing  spoilage  organisms  would 
likely  cause  the  product  to  be 
unpalatable  before  L.  monocytogenes 
began  tojnultiply. 

Yersinia  enterocolitica,  the  other 
major  foodborne  pathogen  capable  of 
growth  at  refrigeration  temperatures,  is 
similarly  unlikely  to  grow  in  adequately 
refrigerated  raw  poultry  products.  While 
keeping  refrigerated  raw  poultry 
products  as  close  to  28°  F  as  possible 
will  help  delay  microbial  spoilage, 
extend  shelf  life,  and  provide  a  small 
safety  margin  against  transitory 
temperature  abuse,  as  long  as  the 
product  is  maintained  at  40°  F  or  less, 
there  should  be  no  increased 
microbiological  safety  risks  associated 
with  the  growth  of  pathogenic 
microorganisms. 

Scientific  Research 

In  order  to  provide  FSIS  with 
additional  information  in  support  of  its 
rulemaking  on  the  definition  of  “fresh" 
as  applied  to  raw  poultry,  ARS  engaged 
in  research  on  important  quality  factors, 
such  as  flavor,  texture,  and  juiciness, 
that  influence  consumer  preference  for 


fresh  or  frozen  poultry.  ARS  is 
conducting  studies  to  evaluate  the 
sensory,  chemical,  and  physical 
properties  of  raw  poultry  products  that 
have  been  exposed  to  and  held  at 
temperatures  from  0°  F  to  40°  F  from  the 
time  of  post-slaughter  chilling  to  48 
hours  and  to  7  days.  ARS  is  also 
examining  poultry  that  has  been 
exposed  to  these  conditions  and 
subsequently  frozen  to  temperatures 
below  0°  F.  In  addition,  microbiological 
data  are  being  collected  and  the  research 
will  seek  to  develop  a  spectroscopic 
analytical  model  to  measure  the 
temperature  to  which  poultry  has  been 
chilled.  The  findings  of  this  research 
effort  will  be  incorporated  into  the 
record  of  this  rulemaking. 

The  Proposal 

After  carefully  reviewing  the 
information  provided  at  the  public 
hearings,  the  results  of  the  Meat  and 
Poultry  Hotline  survey,  the  literature 
review,  and  other  information  generated 
during  the  signifrcant  events  discussed 
in  the  preamble,  FSIS  has  determined 
that  its  current  policy  on  the  use  of  the 
term  “fresh”  on  the  labeling  of  raw 
poultry  products  has  considerable 
potential  to  mislead  consumers  about 
the  products  they  seek  to  buy  as  “fresh.” 
FSIS  believes  that  consumers  are  willing 
to  pay  more  for  a  product  that  they 
perceive  to  be  “truly”  fresh,  and  that  the 
potential  for  economic  deception  is 
great  when  a  product  offered  for  sale  as 
“fresh”  is  not  the  product  the  consumer 
expects  to  purchase.  FSIS  does  not 
believe  that  product  safety  is  an  issue 
with  raw  poultry  that  is  maintained  at 
40°  F  or  below  Furthermore,  because 
the  shelf  life  of  the  product  is 
determined  by  temperature,  poultry  is 
stored  and  transported  at  temperatures 
that  are  well  below  40°  F.  FSIS  believes 
that  the  definition  of  “fresh”  is  a 
labeling  issue,  as  was  stated  by  many 
participants  at  the  public  hearings. 
Therefore,  FSIS  is  proposing  to  establish 
by  regulation,  the  conditions  that  will 
govern  the  use  of  the  term  “fresh”  on 
the  labeling  of  raw  poultry  products  and 
the  language  that  would  apprise 
consumers  when  such  products  do  not 
meet  the  Agency’s  proposed  criteria  for 
“fresh.” 

FSIS  is  proposing  to  amend  the 
Federal  poultry  products  inspection 
regulations  to  prohibit  the  use  of  the 
term  “fresh”  on  the  labeling  of  raw 
poultry  products  whose  internal 
temperature  has  ever  been  below  26°  F. 
The  proposed  rule  would  not  allow  raw 
poultry  products  whose  internal 
temperature  has  ever  been  below  26°  F 
to  bear  a  label  declaration  of  “fresh,” 
and  would  require  such  products  to  be 


labeled  in  a  manner  that  reflects  that 
fact.  Such  products  would  not  be  called 
by  their  common  or  usual  name  without 
further  descriptive  labeling.  Raw 
poultry  products  whose  internal 
temperature  has  never  been  below  26°  F 
may  be  labeled  as  “fresh,”  and  such 
products  could  also  be  called  by  their 
common  or  usual  name,  for  example, 
chicken  breast,  without  further 
description.  FSIS  would  continue  to 
permit  use  of  terms  such  as  “fresh 
frozen”  and  “frozen  fresh”  as  currently 
provided  by  9  CFR  381  129(b)(3)  to 
describe  products  that  are  frozen  rapidly 
in  accordance  with  the  provisions  of  9 
CFR  381.66(f)(1)  to  an  internal 
temperature  of  0°  F  or  below. 

V^ile  FSIS  continues  to  hold  its 
•position,  as  stated  in  Policy  Memo 
022C,  that  the  term  “fresh”  may  not  be 
used  on  the  labeling  of  any  cured, 
canned,  hermetically  sealed  shelf  stable, 
dried,  or  chemically  preserved  poultry 
product,  it  is  not  proposing  to  establish 
regulatory  requirements  for  these 
products  in  this  rulemaking.  FSIS 
believes  that  use  of  the  term  “fresh”  on 
the  labeling  of  such  products  is  not 
controversial.  Also,  FSIS  believes  that 
Policy  Memo  022C  and  the  current 
poultry  products  inspection  regulations 
(9  CFR  381.129)  are  sufficient  to 
preclude  the  false  and  misleading  use  of 
the  term  “fresh”  on  poultry  products 
that  are  processed  or  preserved  by 
methods  other  than  freezing.  However, 
FSIS  invites  comments  on  whether  it 
would  be  useful  and  desirable  to  initiate 
rulemaking  to  establish  regulatory 
requirements  for  all  uses  of  the  term 
“fresh”  on  the  labeling  of  poultry 
products. 

FSIS  is  aware  that,  in  some  instances, 
the  term  “fresh”  could  be  incorporated 
into  brand  names,  firm  names,  etc.,  or 
used  in  sensory  modifiers,  e.g.,  fresh 
tasting,  on  the  labeling  of  raw  poultry 
products  whose  internal  temperature 
has  been  below  26°  F  In  the  past,  as 
described  in  Policy  Memo  022C,  FSIS 
generally  has  not  restricted  use  of  the' 
word  “fresh”  when  incorporated  in 
trademarked  names,  company  names, 
fanciful  names,  logos,  and  sensory 
modifiers  on  labeling  of  poultry' 
products  that  are  frozen,  previously 
frozen,  cured,  or  preserved  because,  in 
many  instances,  it  would  be  unlikely 
that  consumers  would  be  led  to  believe 
they  were  purchasing  a  fresh  product. 
However,  this  allowance  is  not 
consistent  with  FDA’s  application  of  its 
“fresh”  labeling  policy  which  extends  to 
use  in  a  brand  name  and  use  as  a 
sensory  modifier  as  described  in  21  CFR 
101.95.  While  FSIS  believes  that  the 
term  “fresh”  can  be  used  in  brand 
names,  company  names,  sensory 
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modifiers,  etc.,  on  the  labeling  of  raw 
poultry  products  whose  internal 
temperature  has  been  below  26°  F  in  a 
manner  that  makes  it  clear  to  the 
purchaser  that  the  product  is  not  fresh, 
FSIS  seeks  comments  on  this  position. 
FSIS  will  consider  disallowing  such 
label  statements  if  information  provided 
in  the  comment  period  shows  that  such 
uses  have  the  potential  to  mislead. 

Descriptive  Labeling 

FSIS  is  proposing  that  further 
descriptive  labeling  on  raw  poultry 
products  sold  in  a  thawed  condition 
whose  internal  temperature  has  been 
below  26°  F  would  be  accomplished 
through  the  use  of  a  descriptive  term. 
FSIS  considered  a  number  of  terms  to 
describe  the  nature  of  the  product. 

These  included  “previously  firozen,” 

“previously  held  at _ °  F,”  “thawed 

for  your  convenience,”  “freshly  frozen,” 
or  “previously  freshly  frozen.”  FSIS  is 
proposing  to  require  use  of  the  term 
“previously  frozen”  because  it  believes 
that  this  term  would  be  the  most  readily 
understood  by  consumers  based  upon 
comments  from  the  public  hearings. 

Raw  poultry  products  that  have  been 
frozen  to  an  internal  temperature  of  0° 

F  or  below  in  accordance  with  the 
freezing  procedures  required  in  9  CFR 
381.66(0(2)  could  have  the  option  to  use 
the  descriptive  term  “frozen”  in  lieu  of 
the  term  “previously  frozen.”  In 
addition,  to  avoid  confusion  or  errors  in 
handling,  FSIS  would  not  require  use  of 
either  the  term  "frozen”  or  “previously 
frozen”  on  the  labeling  of  products  that 
have  been  frozen  to  an  internal 
temperature  of  0°  F  or  below  when  such 
labeling  duplicates  or  conflicts  with 
products’  special  handling  labeling 
instructions,  e.g.,  “keep  frozen”  or 
"shipped/stored  and  handled  frozen  for 
your  protection,”  as  required  in  9  CFR 
381.125. 

FSIS  is  aware  of  certain  advantages 
and  disadvantages  associated  with  the 
use  of  the  proposed  descriptive  term 
“previously  frozen,”  as  well  as  the 
others  it  considered  For  these  reasons, 
FSIS  invites  comments  on  descriptive 
terms  and  will  consider  another  term  or 
terms  if  information  submitted  during 
the  comment  period  demonstrates 
greater  consumer  understanding  and 
acceptability  of  the  terms.  The 
advantages  and  disadvantages  of  the 
terms,  which  FSIS  has  identified,  are 
discussed  below. 

Labeling  a  product  with  the  term 
"previously  frozen”  would  provide 
information  that  the  product  so  labeled 
had  been  frozen  to  an  internal 
temperature  below  26°  F  at  one  time  or 
another  and,  for  that  reason,  could  be 
distinguished  from  product  whose 


internal  temperature  has  never  been 
below  26°  F.  Such  labeling  terminology 
would  also  be  consistent  with  that  used 
currently  in  the  marketing  of  fish  and 
seafood  as  described  by  participants  at 
the  public  hearings. 

However,  the  term  "previously 
frozen”  does  not  convey  information  on 
how  long  or  at  what  temperature  below 
26°  F  the  product  was  kept  frozen. 
Furthermore,  a  product  labeled  with  the 
term  “previously  frozen”  whose  internal 
temperature  had  been  kept  in  the  range 
above  0°  F  but  below  26°  F  could  be 
confused  with  product  that  had  been 
frozen  at  0°  F  or  below  in  accordance 
with  the  FSIS  regulatory  requirement  in 
9  CFR  381.66(f)(2)  for  the  proper 
freezing  of  poultry  However,  based  on 
comments  received  during  the  public 
hearings,  FSIS  does  not  believe  that 
most  consumers  are  aware  that  a 
temperature  of  0°  F  or  below  is 
associated  with  the  regulatory  definition 
of  “frozen.”  FSIS  believes  most 
consumers  believe  that  a  “frozen” 
product  is  one  that  is  “hard-to-the- 
touch,”  which  consumer  representatives 
at  the  public  hearings  often  described  as 
below  26°  F 

The  term,  “previously  held  at _ ° 

F,”  would  provide  consumers  with 
information  on  the  temperature  at 
which  product  had  been  stored.  It 
would  also  enable  them  to  distinguish 
the  product  from  product  whose 
internal  temperature  had  not  been 
below  26°  F  However,  labeling  with 
this  term  would  not  provide  information 
on  how  long  the  product  had  been  held 
at  the  stated  temperature.  It  would  not 
provide  information  on  the  significance 
of  holding  a  product  at  the  stated 
temperature.  Also,  some  consumers 
might  find  the  words  “previously  held” 
to  be  confusing.  They  might  form  the 
impression  that  after  they  purchased  the 
product,  they  would  have  to  handle  it 
in  some  special  way 

“Thawed  for  your  convenience” 
would  clearly  imply  that  the  product 
had  been  frozen.  The  term  is  considered 
to  be  easily  understood  by  consumers, 
and  would  reflect  industr>’  good 
manufacturing  practices  as  applied  to 
temperature  fluctuations.  In  other 
words,  the  term  would  not  reflect  any 
commitment  by  the  industry  to 
maintaining  the  product  in  a  particular 
temperature  range.  The  disadvantages  to 
use  of  this  term  include  tlie  fact  that  it 
would  not  provide  information  on  how 
long  the  product  had  been  thawed  prior 
to  sale.  It  also  would  not  state  the 
temperature  at  which  product  had  been 
held  in  a  frozen  state. 

Labeling  poultry  with  the  t^rm 
“freshly  frozen”  would  convey  truthful 
information  that  the  product  had  been 


frozen  to  an  internal  temperature  below 

26°  F.  The  term  “freshly _ ” 

does  not  imply  that  a  food  product  is 
actually  fresh  in  terms  of  being 
unprocessed.  The  use  of  the  word 
■“freshly”  before  frozen  would  also 
convey  the  notion  that  the  product  had 
been  frozen  while  in  a  fresh  state  and 
had  recently  been  in  a  frozen  state. 
However,  the  term  “freshly  frozen”  does 
not  provide  information  on  how  long 
and  at  what  temperature  the  product  to 
which  it  is  applied  may  have  been  held 
in  a  frozen  state.  Also,  the  term  might 
be  a  source  of  confusion  to  the 
consumer  buying  the  product  at  a 
supermarket  where  it  is  kept  in  a  fresh 
poultry  display  case  at  a  temperature 
higher  than  26°  F  Use  of  the  term  on 
raw  poultry  sold  at  “fresh”  temperatures 
would  be  inconsistent  with  application 
to  other  food  products  that  are  retailed 
as  frozen  foods.  The  term  might  also  be 
confused  with  the  term  “fresh  frozen” 
that  is  used  in  connection  with  poultry 
that  has  been  frozen  at  0°  F  in 
accordance  with  the  FSIS  poultry 
freezing  regulation. 

Use  of  the  term  “previously  freshly 
frozen”  would  have  the  advantage  of 
providing  factual  information  that  the 
poultry  had  indeed  been  frozen  to  an 
internal  temperature  below  26°  F.  It 
would  also  convey  the  notion  that  the 
product  had  been  frozen  while  fresh  and 
that  it  had  recently  been  in  a  frozen 
state.  On  the  other  hand,  the  term  would 
not  inform  the  consumer  of  the  length 
of  time  and  the  temperature  at  which 
the  product  had  been  kept  frozen.  Nor 
would  use  of  the  term  provide  industry 
with  a  mechanism  to  distinguish  among 
the  multiple  temperatures  between  0°  F 
and  26°  F  at  which  the  product  was 
held.  Also,  product  labeled  with  this 
term  could  be  confused  with  product 
labeled  as  “fresh  frozen”  that  had  been 
frozen  for  long-term  storage  at  0°  F  in 
accordance  with  the  FSIS  poultry 
freezing  regulation. 

Compliance  Procedures 

FSIS  believes  that  processors, 
transporters,  wholesalers,  and  retailers 
will  maintain  controls  to  ensure  that 
their  poultry  products  comply  with  the 
Agency’s  proposed  requirements  as  part 
of  their  good  manufacturing  practices. 
Therefore,  the  Agency  believes  that  it  is 
unnecessary  to  propose  compliance 
procedures  for  use  of  the  term  “fresh” 
on  raw  poultry  products.  FSIS 
inspection  and  compliance  staffs 
monitor  compliance  with  labeling 
requirements  at  inspected  plants  and  in 
commerce  for  the  purpose  of  preventing 
the  distribution  of  poultry  products  that 
are  misbranded.  In  specific  instances, 
the  Agency  provides  instructions  to  its 
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inspectors  and  compliance  staff  for 
enforcing  compliance.  Such  instructions 
typically  will  include  collection  of 
randomly  selected  samples  of  consumer 
units,  representative  of  a  lot,  either  at 
the  inspected  plant  or  in  commerce.  In 
the  case  of  poultry  products  covered  by 
this  proposal,  a  lot  might  consist  of  the 
contents  of  all  like  product  contained  in 
a  cooler,  cargo  compartment,  or  other 
area  used  for  cold  storage  or  transport  of 
products.  Like  product  would  be 
defined  as  similar  kinds  of  whole  birds 
and  similar  kinds  of  the  same  cut-up  or 
disjointed  poultry  parts.  If  the  mean 
temperature  at  the  central  part  of  the 
samples  is  below  26®  F,  the  lot  weald 
be  out  of  compliance  with  the  proposed 
“fresh”  labeling  requirements.  If  any  lot 
is  found  to  be  not  in  compliance,  it 
could  be  deemed  to  be  misbranded  and 
could  not  enter  or  proceed  in  commerce 
until  the  product  is  relabeled  to 
accurately  reflect  its  nature.  FSIS  invites 
comments  regarding  procedures  for 
monitoring  compliance  with  the  “fresh" 
labeling  requirements. 

Executive  Order  12866 

F’SIS  has  determined  that  this 
proposed  rule  is  signifirant  within  the 
meaning  of  Executive  Order  12866.  The 
proposed  rule  would  require  all  poultry 
processors  and  handlers  to  maintain  the 
internal  temperature  of  raw  poultry  at 
26®  F  or  above  if  the  tenn  “fresh”  is 
used  on  the  labeling  of  such  products. 

In  addition,  the  proposal  would  require 
that  poultry  products  whose  internal 
temperature  has  ever  been  below  26°  F 
to  be  labeled  with  a  descriptive  term 
reflecting  this  fact. 

Regulatory  Option 

FSIS  could  choose  to  prohibit  the  use 
of  the  term  “fresh”  on  the  labeling  of 
raw  poultry  products  whose  internal 
temperature  has  ever  been  below  20®  F 
Some  industry  participants  at  the  public 
hearings  held  by  FSIS  suggested  that,  if 
designing  a  program  for  control  for  the 
industry  for  precooling  temperatures 
that  maintain  physical  attributes  of 
freshness,  one  could  use  23°  F  as  the 
first  lower  control  limit,  and  20®  F  as  the 
second-step  lower  limit  for  taking 
corrective  action.  They  suggested  these 
temperatures  as  best  for  the  preparation 
and  distribution  of  the  highest  quality 
fresh  product.  Should  FSIS  alternatively 
choose  20®  F  as  the  temperature  at  or 
above  which  product  could  be  labeled 
as  “fresh,”  the  impact  on  the  poultry 
industry  would  be  minimal.  Information 
from  the  hearings  suggests  that  few 
processors  chill  product  lower  than  20® 
F  because  the  refrigeration  process  is 
expensive.  Generally,  product  is  not 
cooled  below  20®  F  unle.ss  it  is  being 


frozen  to  0°  F  or  below  for  long-term 
storage.  However,  other  participants 
noted  that  poultry  is  very  solid  at  23®  F 
and  80  percent  of  the  water  is  in  a 
frozen  state.  There  is  little  discernable 
physical  difference  between  a  product 
frozen  to  23®  F  and  one  frozen  to  0®  F. 
where  almost  all  of  the  water  is  in  a 
frozen  state.  Therefore,  products  at  a 
temperature  of  20®  F  would  Ik? 
perceived  by  consumers  to  be  frozen 
and  not  fresh. 

Costs  of  the  Proposed  Rule 

FSIS  has  examined  possible  sources 
of  costs  associated  with  the  proposed 
rule.  Americans  consumed 
approximately  17.9  billion  poimds  of 
chicken  (retail  weight)  in  1993,  of  which 
approximately  8.9  billion  pounds  were 
purchased  at  retail.  According  to  a 
recent  survey  of  broiler  marketing 
practices,  27  percent  of  chicken 
destined  for  the  retail  market  was 
shipped  in  containers  filled  with  shaved 
or  crushed  ice  (ice  pack)  or  solid  carbon 
dioxide  (dry-  ice  pack).  Broilers 
represent  the  majority  of  chicken  grown 
and  slaughtered  in  the  U.S.  The  survey 
also  showed  that  57  percent  of  the 
chicken  was  shipped  using  the  chill- 
pack  method  of  refrigeration,  which  was 
described  under  industry  practices  at 
the  public  hearings;  3  percent  was 
frozen  (i.e.,  below  0®  F);  and  13  percent 
was  marketed  in  other  miscellaneous 
forms. 

The  internal  temperature  of  poultry 
products  that  are  refrigerated  by  ice 
pack  or  dry  ice  pack  methods  ranges 
from  about  32®  F  to  35®  F  Thereforr;,  the 
proposed  rule  would  not  affect  this 
portion  of  the  market.  Most  smaller 
processors  use  ice  or  dry  ice  packs 
because  they  do  not  have  the  production 
volume  or  chilling  equipment  to  store 
and  ship  poultry  products  using  the 
chill-pack  cooling  system.  For  this 
reason,  the  economic  impact  of  the 
proposed  rule  on  small  poultry 
processors  should  be  minimal.  The 
proposed  rule  would  not  affect  the  3 
percent  of  chicken  that  is  marketed  at 
retail  as  frozen  (i.e.,  below  0®  F).  Most 
turkey  is  prepared  and  shipped  as 
product  that  is  frozen  to  0®  F  or  below, 
and,  thus,  most  turkey  would  be 
unaffected  by  the  proposal. 

The  proposed  rule  might  have  an 
economic  impact  on  the  13  percent  of 
chicken  that  is  marketed  in 
miscellaneous  refrigerated  forms,  but 
FSIS  has  no  information  on  what  such 
an  impact  might  be.  FSIS  believes  that 
the  proposed  rule  could  affect  a  portion 
of  the  57  percent  (5  1  billion  pounds)  of 
the  8.9  billion  pounds  of  chicken 
marketed  domestically  at  retail  as  chill 
pack  product.  Chill  pack  product  is  sold 


in  the  fresh  retail  case  and  eitiier  is 
labeled  as  “fresh”  or  bears  no 
temperature-related  labeling  other  than 
special  handling  instructions.  Some  of 
the  chill  pack  product  has  been  frozen 
to  internal  temperatures  below  26®  F 
and  is  thawed  prior  to  presentation  in 
the  retail  case. 

Under  the  chill  pack  refrigeration 
method,  raw  poultry  products  are  said 
to  be  cooled  to  a  range  of  28®  F  to  32® 

F.  However,  according  to  information 
presented  in  the  public  hearings  held  by 
FSIS  and  in  the  U.S.  District  Court 
proceedings,  processors  currently  using 
the  chill  pack  method  often  target  an 
internal  temperature  range  of  26®  F  to 
28®  F  Other  processors  of  chill  pack 
products  commonly  target  internal 
temperatures  ranging  from  20®  F  to  25° 

F.  and  transport  products  across  the 
country  in  this  temperature  range.  Most 
processors  using  the  chill  pack  cooling 
system  aim  to  keep  the  product  at  or 
below  28®  F  during  storage  and 
shipment  to  maintain  an  optimum  shelf 
life  of  about  3  weeks  from  slaughter 

The  information  presented  in  the 
public  hearings  and  U.S.  District  Court 
proceedings  also  indicates  that,  in 
commercial  practice,  it  is  difficult  to 
maintain  all  product  in  a  storage  area  at 
an  exact  target  temperature  of  26°  F  to 
28®  F  For  example,  the  temperature  in 
storage  rooms  at  poultry  plants,  which 
are  commonly  maintained  at  26®  F  to 
28®  F,  may  have  cold  spots,  such  as  by 
a  blower,  that  are  as  low  as  22®  F 
Poultry  is  typically  transported  from 
processing  plants  to  wholesalers  and 
purchasers  by  refrigerated  trucks.  The 
temperature  inside  the  storage 
compartments  of  these  trucks  is 
reported  to  vary  about  5  to  7  degrees 
Fahrenheit.  Thus,  the  temperature  near 
the  refrigeration  unit  at  the  fi-ont  of  the 
truck  could  be  at  21®  F  while  the  top  of 
the  truck  compartment  is  at  28®  F 
Because  products  that  have  been 
chilled  to  internal  temperatures  of  26°  F 
to  28°  F  rM|uire  time  to  equilibrate  with 
tlifferent  surrounding  air  temperatures, 
such  as  those  produced  by  the 
temperature  dispersions  in  truck  cargo 
compartments,  FSIS  examined  interstate 
shipping  distances  for  ready-to-cook 
chicken.  FSIS  estimates  that  about  72 
percent  of  chill  pack  products  are 
shipped  800  miles  or  less.  Such  trips 
would  not  take  more  than  2  days,  and 
products  cJiilled  at  the  plant  to  internal 
temperatures  of  26®  F  to  28°  F  and 
stored  near  cold  spots  in  the  truck  cargo 
compartments  would  be  less  likely  to 
fall  below  26®  F  If  truck  thermostats 
were  adjusted  so  as  to  maintain  the 
highest  cargo  temperature  at  32®  F,  as 
opposed  to  28®  F,  in  order  to  prevent 
product  from  becoming  frozen  (i.e  , 
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below  26®  F)  in  colder  sections  of  the 
compartments,  FSIS  does  not  believe 
that  the  shelf  life  or  market  quality  of 
products  shipped  800  miles  or  less 
would  become  unsatisfactory  FSIS 
expects  that  industry  will  find  market 
incentives  to  closely  control  storage  and 
shipping  temperatures  of  products 
destined  for  hauls  of  durations  of  2  days 
or  less  so  that  none  of  the  cargo  falls 
below  26°  F,  and  the  products  could  be 
labeled  as  "fresh.” 

FSIS  does  not  believe  that  it  is  likely 
that  chicken  processors  using  the  chill- 
pack  cooling  system  would  change 
current  procedures  for  products  shipped 
long  distances  of  over  800  miles  because 
the  shelf  life  of  the  products  might 
become  unsatisfactory  FSIS  believes 
these  products  include  chicken  deep- 
chilled  to  internal  temperatures  in  the 
lower  20°  F  range  and  chicken  whose 
internal  temperatures  processors  want 
to  keep  at  or  below  28°  F  at  all  times 
during  storage  and  shipment  to 
maintain  optimum  shelf  life.  For 
example,  to  maintain  all  product  in  a 
truck  at  26°  F  or  higher,  would  mean 
that  poultry  in  the  warmest  part  of  the 
tnick  on  a  long  haul  could  be  stored  for 
as  many  as  4  days  at  32°  F  Participants 
at  the  public  hearings  reported  shelf  life 
of  poultry  from  time  of  slaughter  is 
about  2  weeks  when  it  is  held  at  32°  F 
Processors  and  purchasers  of  poultry 
shipped  long  distances  may  not  find 
such  decreases  in  shelf  life  to  be 
acceptable 

FSIS  estimates  that  28  percent  (1  4 
billion  pounds)  of  the  5.1  billion 
pounds  of  chill  pack  product  sold  at 
retail  falls  into  the  long-distance- 
shipment  category  and  might  be  affected 
by  this  proposed  rule  because  it  could 
not  be  labeled  as  "fresh.”  Consumers 
generally  pay  slightly  more  for  fresh 
poultry  than  for  frozen  poultry'  A 
conservative  estimate  of  the  price 
difference  is  4  cents  per  pound  (based 
on  a  difference  in  price  between  fresh 
and  frozen  turkey).  The  difference  could 
range  up  to  10  cents  per  pound  (a 
conserv'ative  estimate  presented  by 
knowledgeable  persons  at  the  public 
hearings  held  by  FSIS).  Should  such  a 
price  differential  develop  between  fresh 
and  previously  frozen  poultry,  FSIS 
estimates  that  the  impact  would  range 
from  about  $60  million  to  $140  million. 

Under  the  proposed  rule,  the  products 
would  also  require  relabeling  with  the 
descriptive  term  "previously  frozen.” 
However,  FSIS  believes  these  costs 
could  be  minimized  considerably  by  use 
of  pressure  sensitive  stickers  until  firms 
make  routine  label  changes  for  existing 
products  or  exhaust  label  inventories. 
FSIS  estimates  the  cost  of  pressure 
sensitive  stickers  to  be  about  $0.01  each. 


Assuming  the  potentially  affected  1.4 
billion  pounds  of  chill  pack  product 
were  packaged  in  2-pound  packages, 

FSIS  estimates  use  of  the  stickers  would 
cost  about  $7  million,  excluding  the  cost 
for  labor,  during  the  first  year  of 
implementation  if  the  proposed  rule  is 
adopted.  About  half  of  all  labels 
submitted  to  FSIS  each  year  for 
approval  are  for  label  changes  on 
existing  products.  Thus,  relabeling  costs 
arising  from  the  proposed  rule  would 
decrease  as  companies  incorporate  the 
proposed  mandated  changes  with 
regularly  scheduled  label  redesigns. 

Benefits  of  the  Proposed  Rule 

Consumers  would  benefit  from  the 
proposal  because  they  would  be  assured 
that  the  poultry  products  they  purchase 
would  not  be  labeled  in  a  false  or 
misleading  manner.  Information  from 
the  public  hearings  held  by  FSIS  and 
the  survey  conducted  by  the  FSIS  Meat 
and  Poultry  Hotline  staff  both  indicate 
that  consumers  place  considerable  value 
on  knowing  how'  poultry  products  were 
handled  prior  to  being  offered  for  sale. 
The  quality  of  the  products  offered  for 
sale  would  not  be  changed  because  their 
shelf  life  would  not  be  adversely 
affected.  However,  consumers  would 
not  be  led  to  pay  a  higher  price  for 
products  that  have  been  previously 
frozen  because  the  informative  labeling 
would  advise  them  of  that  fact.  Any 
price  decreases  that  might  occur  for 
products  that  were  previously  frozen 
would  result  in  a  savings  for  consumers 
who  purchase  those  products. 

If  a  price  differentia)  should  develop 
between  fresh  and  previously  frozen 
chicken,  then  part  of  that  differential 
will  reflect  increased  prices  and 
revenues  for  producers  of  fresh  chicken, 
who  will  be  benefitted  as  a  result  of  the 
proposed  rule.  Consumers  would  also 
benefit  because  they  expressed  a 
willingness  to  pay  more  for  truly  fresh 
poultry  that  was  accurately  labeled  as 
"fresh.”  Consumers  would  be  assured 
that  products  they  buy  would  meet  their 
expectations.  Truthful  labeling 
information  about  the  nature  of  poultry 
products  would  improve  consumer 
knowledge  about  the  products  and  aid 
them  in  purchasing  decisions.  FSIS 
believes  that  the  benefits  of  labeling  that 
is  not  false  or  misleading  would  be 
greater  than  any  costs  associated  with 
the  proposed  rule.  The  proposed 
labeling  strategy  then  offers  consumers 
a  true  purchasing  option  that  accurately 
reflects  their  expressed  expectations. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  States  and  local 


jurisdictions  are  preempted  under 
section  23  of  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  467E) 
from  imposing  any  marking,  labeling, 
packaging,  or  ingredient  requirements 
on  federally  inspected  poultry  products 
that  are  in  addition  to,  or  different  than, 
those  imposed  under  the  PPIA.  States 
and  local  jurisdictions  may,  however, 
consistent  with  requirements  of  the 
PPIA,  exercise  concurrent  jurisdiction 
over  poultry  products  that  are  outside 
official  establishments  for  the  purpose 
of  preventing  the  distribution  of  poultry 
products  that  are  misbranded  or 
adulterated  under  the  PPIA,  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  Under  the 
PPIA,  .States  that  maintain  poultry 
inspection  programs  must  impose 
requirements  that  are  at  least  equal  to 
those  required  under  the  PPIA.  The 
States  may,  however,  impose  more 
stringent  requirements  on  such  State 
inspected  products  and  establishments. 

No  retroactive  effect  will  be  given  to 
this  rule.  The  administrative  procedures 
specified  in  9  CFR  381.35  must  be 
exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  proposed  rule,  if  the 
challenge  involves  any  decision  of  an 
inspector  relating  to  inspection  services 
provided  under  the  PPIA.  The 
administrative  procedures  specified  in  9 
CFR  part  381,  subpart  VV,  must  be 
exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  proposed  rule  with 
respect  to  labeling  decisions. 

Effect  on  Small  Entities 
The  Administrator  has  detennined 
that  this  proposed  rule  would  not  have 
a  significant  effect  on  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  The  small  entities 
that  could  be  affected  by  the  proposed 
rule  would  be  small  processors  of  raw 
poultry  However,  the  economic  impact 
of  the  proposed  rule  on  such  poultry 
processors  (small  plants  operating 
single-inspector  processing  lines) 
should  be  minimal  because  such 
processors  currently  ship  poultry  in  ice 
pack  or  dry  ice  pack  containers.  The 
internal  temperature  of  products 
refrigerated  by  these  methods  does  not 
fall  below  26°  F,  and  products  handled 
in  this  manner  could  be  labeled  as 
"fresh”  according  to  the  proposed 
requirements. 

Paperwork  Requirements 
The  proposed  rule  would  specify  the 
regulations  permitting  the  use  of  the 
ternt  "fresh”  on  the  labeling  of  raw 
poultry  products.  The  proposed  rule 
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would  require  many  manufacturers  to 
revise  their  labeling  and  submit  such 
labeling  to  FSIS  for  approval.  The 
paperwork  requirements  contained  in 
this  proposed  rule  have  been  submitted 
to  the  Office  of  Management  and  Budget 
for  approval  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq  ) 
Comments  on  the  paperwork  burden  of 
this  proposed  rule  should  be  sent  to 
Office  of  Management  and  Budget.  Desk 
Officer  for  FSIS,  Office  of  Information 
and  Regulatory  Affairs.  Room  3208. 

New'  Executive  Office  Building. 
Washington,  DC  20503,  and  to  the 
Clearance  Office,  Room  404-VV. 
.Administration  Building.  Washington, 
DC  20250 

(Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposal.  Submit  comments  in 
triplicate  to  Diane  Moore.  FSIS  Docket 
Clerk,  Room  3171,  South  Building,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250  Any  person  desiring  an 
opportunity  for  an  oral  presentation  of 
views  should  make  such  request  to  Mr 
Charles  R.  Edwards  so  that 
arrangements  can  be  made  for  such 
views  to  be  presented.  A  record  w  ill  be 
made  of  all  views  orally  presented  All 
comments  submitted  in  response  to  this 
proposal  will  be  available  for  public 


inspection  in  the  Policy,  Evaluation  and 
Planning  Office  from  8-.30  a.m.  to  1:00 
p.m.,  and  from  2:00  p.m.  to  4:30  p  m.. 
Monday  through  P’riday 

List  of  Subjects  in  9  CFR  Part  381 

Food  labeling.  Poultry  and  poultry 
products. 

Proposed  Rule 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  is  proposing  to  amend  9 
CFR  part  381  as  follows 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

t  The  authority  citation  for  part  38 1 
would  continue  to  read  as  follows: 

Authority:  7  U  S  C.  1381:  7  U  S  C.  450;  21 
I '.S  C  451-470;  7  CFR  2  17  2  55 

2  Section  381  66  w'ould  be  amended 
by  adding  a  sentence  at  the  end  of 
paragraph  (f)(2)  to  rciad  as  follows. 

§  381.66  Temperatures  and  chilling  and 
freezing  procedures. 

♦  «  *  *  * 

(f)’  •  * 

(2)  •  *  *  Such  procedures  shall  not 
apply  to  raw  poultry  product  described 
in  §  381  129(b)(6)(i)  of  this  subchapter 


§381.129  [Amended] 

3.  Section  381.129  would  be  amended 
by  adding  a  new  paragraph  (b)(6)  to  read 
as  follows: 

(b)*  •  ‘ 

(6)(i)  Raw  poultry  product  whose 
internal  temperature  has  ever  been 
below  26°  F,  but  above  0°  F,  may  not 
bear  a  label  declaration  of  “fresh”  and 
must  be  labeled  with  the  descriptive 
term  “previously  frozen.”  Product  as 
described  in  this  paragraph  is  not 
subject  to  the  freezing  procedures 
required  in  §  381  66(f)(2)  of  this 
subchapter 

(ii)  Raw  poultry  product  whose 
internal  temperature  has  ever  been  at  or 
below  0°  F  may  not  bear  a  label 
declaration  of  “fresh”  and  must  he 
labeled  with  either  the  descriptive  term 
“frozen”  or  “previously  frozen.”  except 
when  such  labeling  duplicates  or 
conflicts  with  the  labeling  requirements 
in  §381  125  Product  as  described  in 
this  paragraph  is  subject  to  the  freezing 
procedures  required  in  §  381.66(f)(2)  of 
this  subchapter 

Done  at  Washington,  DC.  on.  laiuiary  10. 
1995 

Michael  R.  I'aylur. 

Acting  Under  Stxretary  for  Food  Safety 
IFR  Doc.  95-1001  Filed  1-11-95,  8;45  ainl 
BILLING  CODE  3410-OMI-P 


Tuesday 

January  17,  1995 
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DEPARTMENT  OF  EDUCATION 

34CFR  Part  99 
RIN  1880-AA57 

Family  Educational  Rights  and  Privacy 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  implementing  the  Family 
Educational  Rights  and  Privacy  Act 
f  (FERPA),  which  is  section  438  of  the 
General  Education  Provisions  Act. 

These  amendments  are  needed  to 
implement  a  provision  of  the  Higher 
Education  Amendments  of  1992,  which 
modified  the  conditions  under  which 
records  of  an  institution’s  law 
enforcement  unit  are  excluded  from  the 
definition  of  “education  records.”  As 
amended,  FERPA  excludes  from  the 
definition  of  “education  records,”  and 
thereby  fium  the  restrictions  and  rights 
of  access  under  FERPA,  records  that  are 
maintained  by  a  law  enforcement  unit  of 
an  educational  agency  or  institution  that 
were  created  by  that  unit  for  the 
purpose  of  law  enforcement. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  w'rite  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Campbell,  Family  Policy 
Compliance  Office,  Office  of 
Management,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Washington,  D.C.  20202-1605. 
Telephone  (202)  260-3887.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Party  Relay  Service  (FIRS) 
at  1-800-877-8339  between  8  a.m.  and 
8  p.m..  Eastern  time,  Monday  through 
Friday. 

Postsecondary  institutions  that  have 
questions  relative  to  any  of  the 
requirements  in  the  Higher  Education 
Act  regarding  disclosure  of  information 
about  campus  safety  policies  and 
procedures  and  campus  crime  statistics 
should  contact  Paula  M.  Husselmann  or 
Kimberly  L.  Goto  at  (202)  708-7888. 
SUPPLEMENTARY  INFORMATION:  On  August 
11  and  December  14, 1993,  the  Secretary 
published  two  notices  of  proposed 
rulemaking  (NPRMs)  for  34  CFR  part  99 
in  the  Federal  Register  (58  FR  42836- 
42837  and  58  FR  65298-65300, 
respectively).  The  second  NPRM  did  not 


change  the  proposed  regidations  but 
merely  asked  for  additional  public 
comment  based  on  the  response  to  the 
first  NPRM. 

The  proposed  regulations  define  for 
the  first  time  both  “law  enforcement 
unit”  and  “disciplinary  action  or 
proceeding.”  In  contrast  to  law 
enforcement  unit  records,  the 
Department  has  been  legally  constrained 
to  treat  the  records  of  a  disciplinary 
action  or  proceeding  as  “education 
records”  under  FERPA  (20  U.S.C. 

1232g),  that  is,  protected  against  non- 
consensual  disclosure  except  in 
statutorily  specified  circumstances  and 
subject  to  inspection  and  review  by 
parents  and  eligible  students.  The 
Secretary  proposed  the  definition  of 
“disciplinary  action  or  proceeding”  to 
help  institutions  distinguish 
disciplinary  records  from  law 
enforcement  imit  records,  which  are 
excluded  by  statute  from  the  definition 
of  “education  records”  in  the 
circumstances  specified. 

Many  of  the  public  comments 
received  on  the  first  NPRM  challenged 
the  Department’s  position  on  this  issue 
and  expressed  the  view  that  records  of 
institutional  disciplinary  proceedings 
taken  against  students  accused  of 
criminal  and  other  non-academic 
misconduct  should  not  be  considered 
“education  records”  under  FERPA  and 
should  be  available  to  the  public  even 
without  the  parent’s  or  student’s 
consent.  This  issue,  which  has  been  the 
subject  of  recent  media  attention,  took 
precedence  over  the  issue  of  law 
enforcement  unit  records  in  the 
comment  process.  The  Secretary  sought 
additional  public  comment  on  the  issue 
because  it  raised  important  and 
sensitive  concerns  about  campus  crime 
as  well  as  students’  need  for  privacy  and 
access  to  records  in  the  educational 
process. 

The  Secretary  remains  legally 
constrained  to  conclude  that  records  of 
an  institution’s  disciplinary  action  or 
proceeding  are  “education  records” 
under  FERPA,  not  law  enforcement  unit 
records,  and  that  excluding  these 
records  ft-om  the  definition  of 
“education  records”  can  be 
accomplished  only  through  a  statutory 
amendment  of  FERPA  by  Congress.  In 
support  of  this  view.  Congress  enacted 
in  1990  a  new  statutory  provision 
permitting  non-consensual  disclosure  of 
only  the  results  of  disciplinary 
proceedings  conducted  by 
postsecondary  institutions;  the 
disclosure  is  limited  to  the  alleged 
victim  of  a  crime  of  violence  as  defined 
in  the  United  States  Code  and  not  to  the 
public  generally.  However,  tlie  Secretary 
also  recognizes  that  the  issue  of  full 


public  access  to  disciplinary  hearing 
records  concerning  criminal  and  other 
non-academic  misconduct  is  an 
important  part  of  the  ongoing  debate 
concerning  safety  on  college  campuses 
and  believes  that,  given  the  competing 
interests  involved,  these  issues  need  to 
be  aired  and  argued  in  the  legislative 
arena.  Therefore,  the  Secretary  has 
notified  Congress  of  the  need  to  address 
this  issue  and  has  offered  to  work  with 
Congress  in  drafting  an  appropriate 
FERPA  amendment  that  identifies  and 
balances  these  interests  at  various 
education  'levels. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  in  the  NPRMs  to  comment, 
approximately  150  parties  submitted 
comments  on  the  proposed  regulations. 
An  emalysis  of  the  comments  and 
changes  in  the  regulations  since 
publication  of  the  NPRMs  follows. 
Substantive  issues  are  discussed  under 
the  section  of  the  regulations  to  w'hich 
they  pertain. 

Section  99.3  What  definitions  apply  to 
these  regulations?  Definition  of 
‘‘Disciplinary  action  or  proceeding.  ” 

Comments:  A  majority  of  commenters 
approved  of  the  Secretary’s  effort  to 
effectively  clarify  the  distinction 
between  disciplinary  records  and  law- 
enforcement  unit  records.  Those 
commenters  stated  that  to  allow  the 
release  of  student  disciplinary  records 
to  the  public  without  consent  would 
compromise  what  they  believe  to  be  the 
fundamental  educational  mission  of  the 
campus  judicial  process.  Several 
commenters  also  stated  that  if  FERPA 
were  amended  to  allow  such 
disclosures,  institutions  would  have  to 
amend  their  disciplinary  procedures  to 
incorporate  greater  due  process 
protections.  These  commenters,  mostly 
officials  at  postsecondary  institutions, 
argued  that  campus  judicial  systems 
have  been  effective  in  responding  to 
violations  of  institutional  policy 
because  of  the  privacy  protections 
afforded  to  students  by  FERPA. 

A  substantial  minority,  however, 
disagreed  and  stated  that  disciplinary- 
records  relating  to  criminal  and  other 
non-academic  conduct  should  not  be 
treated  as  “education  records.”  They 
argued  that  postsecondary  institutions 
have  used  FERPA  to  evade  efforts  by  the 
public  to  gain  access  to  information 
about  crime  on  campuses.  These 
commenters  questioned  the  statement  in 
the  NPRMs  that  the  Department  has 
always  considered  records  relating  to  an 
institution’s  internal  proceedings  that 
deal  with  violations  of  its  own  rules  and 
standards  of  student  conduct  as 
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‘•education  records”  under  FERPA.  The 
comnienters  believe  that  the 
Department’s  position  in  this  matter 
represents  an  effort  to  circumvent  the 
recent  State  court  ruling,  Red  &■  Black 
Publishing  Co.  v.  Board  of  Regents.  427 
S.E.2d  257,  261  (Ga.  1993),  which 
considered  records  of  a  disciplinary 
action  against  a  student  fraternity 
outside  the  definition  of  “education 
records”  and,  thus,  outside  the  privacy 
protections  of  FERPA.  Several 
commenters  also  requested  that  the 
proposed  definition  of  “disciplinary 
action  or  proceeding”  be  changed  to 
include  only  violations  of  academically- 
related  rules  and  that  disciplinary 
action  taken  against  a  student  for 
criminal  acts  be  excluded. 

Discussion:  The  Secretary  has 
carefully  analyzed  the  statutory  and 
regulatory  authority  to  address  these 
concerns.  Based  on  the  broad  definition 
of  “education  records.”  which  includes 
those  records,  files,  documents,  and 
other  materials  that  contain  information 
directly  related  to  a  student,  except 
those  that  are  specifically  excluded  by 
statute,  all  disciplincuy  records, 
including  those  related  to  non -academic 
or  criminal  misconduct  by  students,  are 
“education  records”  subject  to  FERPA. 

It  is  noted  that  Red  &  Black  Publishing 
Co.  V.  Board  of  Regents  concerned 
records  of  a  student  “organization 
court,”  which  disciplined  a  student 
organization  (fraternity)  for  a  rules 
violation,  and  did  not  concern 
disciplinary  action  against  an  individual 
student.  More  recently,  another  State 
court  ruled  that  FERPA  prevented  a 
university  from  releasing  to  the  media 
personally  identifiable  information  from 
student  disciplinary  records  without 
consent.  Shreveport  Professional 
Chapter  of  the  ^ciety  of  Professional 
Journalists  v.  Louisiana  State  University 
in  Shreveport,  Case  No.  393,332,  First 
Judicial  District  Court,  Caddo  Parish. 

LA.  (March  4, 1994).  Although  the 
Secretary  is  equally  concerned  with  the 
problem  of  crime  on  campus,  it  is  clear 
that  only  Congress  has  the  authority  to 
change  the  statutory  provisions  of 
FERPA  to  permit  disclosure  of 
disciplinary  records  without  prior 
consent. 

Nevertheless,  because  crime  on  our 
Nation’s  college  campuses  has  escalated 
since  1974  when  FERPA  was  enacted, 
the  Secretary  has  notified  Congress  of 
the  need  to  address  this  important  issue. 
The  Congress  may  find  that  public 
access  to  disciplinary  records 
concerning  criminal  and  other  non- 
academic  misconduct  is  an  appropriate 
response  to  the  problem  of  maintaining 
safe  college  campuses,  and  the  Secretary 
has  offered  to  work  with  Congress  in 


writing  an  appropriate  amendment  to 
FERPA. 

The  Secretary  received  very  few 
comments  from  State  and  local 
educational  officials  on  how  the 
proposed  definition  of  “disciplinary 
action  or  proceeding”  might  affect 
elementary  and  secondary  schools. 

Issues  regarding  the  privacy  of  minor 
students  and  their  families  on  the 
elementary  and  secondary  level  may 
require  different  treatment  than  those  of 
postsecondary  students.  At  this  time. 
FERPA  is  consistent  with  those  State 
laws  that  protect  information  regarding 
juvenile  offenders. 

Change:  None. 

Comments:  Even  among  those 
commenters  who  approved  of  the 
proposed  definition  of  “disciplinary 
action  or  proceeding,”  several 
postsecondary  officials  noted  that  it  is 
important  that  institutions  be  able  to  tell 
victims  the  outcome  of  a  disciplinary' 
proceeding  regarding  their  assailant. 

Discussion:  Section  99.31(a)(13)  of  the 
FERPA  regulations,  which  implements 
20  U.S.C.  1232g(b)(6)  of  the  statute, 
permits  postsecondary  institutions  to 
disclose  to  an  alleged  victim  of  a  crime 
of  violence,  as  defined  in  the  United 
States  Code,  the  results  of  any 
disciplinary  proceeding  conducted  by 
the  institution  against  the  alleged 
perpetrator.  As  noted  earlier,  this 
specific  statutory  exception  to  the  prior 
written  consent  rule,  enacted  in  1990  as 
part  of  the  Student  Right-to-Know  and 
Campus  Security  Act,  demonstrates 
Congress’  view  fihat  disciplinary  records 
are  location  records  under  FERPA. 
Additionally,  34  CFR  668.47(a)(12)(vi) 
(Student  Assistance  General  Provisions) 
provides  that  in  cases  of  an  alleged  sex 
offense  both  the  accuser  and  the 
accused  shall  be  informed  of  the 
outcome  of  any  institutional 
disciplinary  proceeding  at  the 
postsecondary  level.  On  the  elementary 
and  secondary  level.  Congress  has  made 
no  changes  to  FERPA  that  would  allow 
a  school  official  to  disclose  information 
relating  to  a  disciplinary  action  without 
tlie  prior  consent  of  that  student’s 
parents,  to  an  alleged  victim  or  the 
alleged  victim’s  parents.  The  Secretary 
has  no  authority  to  change  these 
statutory  provisions  to  provide  for 
disclosure  of  information  from 
disciplinary  records  other  than  in  the 
circumstances  identified. 

Change:  None. 

Comments:  Some  commenters  noted 
that  conduct  that  would  constitute  a 
criminal  violation  should  not  be  kept 
confidential  as  part  of  a  campus 
disciplinary  proceeding  and  that 
disciphnary  hearings  should  be  open  to 
the  public.  In  contrast,  a  number  of 


school  officials  stated  that  to  allow 
disciplinary  hearings  to  be  open  to  tlie 
public  would  substitute  those  processes 
for  criminal  proceedings,  which  would 
negate  a  long-standing  separation  of  an 
on-campus  disciplinary  system  from  the 
criminal  justice  system. 

Discussion:  FERPA  does  not  prevent 
an  institution  from  opening  disciplinary 
proceetlings  to  the  pubUc.  Rather, 

FERPA  prevents  the  non-consensual 
disclosure  of  education  records  or 
personally  identifiable  information  from 
“education  records.”  unless  the 
disclosure  meets  one  or  more  of  the 
statutory  conditions  for  non-consensuai 
disclosure.  Schools  routinely  restrict 
access  to  disciplinary  proceedings  to 
those  school  officials  with  a  “legitimate 
educational  interest,”  which  is  the  first 
condition  for  non-consensual  disclosure 
under  section  (b)(1)  of  the  statute, 
because  information  firom  “education 
records”  is  frequently  disclosed  in  a 
disciplinary  hearing. 

As  discussed  above,  the  Secretary  has 
advised  and  offered  to  work  with 
Congress  toward  an  appropriate  solution 
to  the  concern  about  campus  safety 
issues  in  relation  to  FERPA. 

Change:  None. 

Comments:  Several  commenters 
expressed  concern  that,  as  parents,  they 
would  want  to  know  how  many  sexual 
assaults  had  been  reported  at  the 
schools  to  which  their  children  had 
applied  or  at  which  their  children  were 
attending.  These  commenters  believed 
that  disciplinary  records  related  to 
criminal  conduct  should  not  be 
considered  “education  records.” 

Discussion:  Parents  and  students  at 
the  postsecondary  level  may  currently 
obtain  information  about  the  type  and 
the  amount  of  crime  on  college 
campuses  under  34  CFR  668.47(a)(6) 
(Student  Assistance  General  Provisions), 
which  implements  the  Student  Right-to- 
Know  and  Campus  Security  Act.  These 
provisions  require  postsecondary 
institutions  to  report  annually  statistics 
concerning  the  occurrence  on  campus  of 
certain  crimes,  including  sexual 
assaults,  that  have  been  reported  to  local 
police  agencies  and  to  any  official  of  the 
institution  who  has  significant 
responsibility  for  student  and  campus 
activities.  The  Secretary  is  enforcing 
these  requirements  fully  and  believes 
that  they  will  make  students — and  their 
parents — awcue  of  the  nature  and  the 
amount  of  crime  on  any  college  campus 
they  may  attend  or  which  they  are 
considering  attending. 

Change:  None. 

Comments:  One  commenter  noted 
that  the  definition  of  “disciplinary 
action  or  proceeding”  does  not 
specifically  state  that  disciplinary 
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records  are  education  records,  thus 
leaving  open  to  interpretation  whether 
they  are  “education  records”  subject  to 
FERPA.  Another  commenter  suggested 
that  the  definition  be  changed  to 
include  all  appeals  of  the  initial 
adjudication  or  imposition  of  sanctions. 

Discussion:  Under  FERPA,  the 
statutory  definition  of  “education 
records”  is  all  inclusive,  covering 
“those  records,  files,  documents,  and 
other  materials,  which  (i)  contain 
information  directly  related  to  a  student; 
and  (ii)  are  maintained  by  an 
educational  agency  or  institution,  or  by 
a  person  acting  for  such  agency  or 
institution.”  20  U.S.C.  1232g(aK4)(A). 

The  only  types  of  records  specifically 
identified  in  FERPA  are  those  that  are 
specifically  excluded  from  the 
definition  of  “education  records,”  such 
as  law  enforcement  unit  records.  20 
U.S.C.  1232g(a)(4)(B).  FERPA  does  not 
list,  identify,  or  single  out  any  particular 
type  of  materials  or  documents  as 
“education  records.”  Consequently,  the 
regulations  explain  that  records  of  a  law 
enforcement  unit  do  not  include  or 
mean  disciplinary  records.  That  is,  they 
are  not  excluded  firom  the  definition  of 
“education  records”  vmder  FERPA. 

Change:  None. 

Section  99.8  What  provisions  apply  to 
records  of  a  law  enforcement  unit? 

Definition  of  “law  enforcement  unit”. 

Comments:  One  commenter,  a  State 
assistant  attorney  general,  interpreted 
the  proposed  rules  to  mean  that  if  a 
school  principal  or  dean  maintained  a 
record  on  a  student  in  a  discipline  file 
it  would  be  an  “education  record” 
protected  by  FERPA,  but  that  the  same 
record  maintained  by  the  institution’s 
law  enforcement  unit  would  not  be 
protected  by  FERPA  and  could  be 
disclosed  to  an  outside  party  directly 
from  the  campus  law  enforcement  unit. 

A  school  official  also  commented  that, 
under  the  proposed  definition,  it  is  not 
clear  whether  using  law  enforcement 
unit  records  during  a  disciplinary 
proceeding  would  render  the  records 
“disciplinary  records”  and  thus 
“education  records”  subject  to  FERPA. 

A  commenter  fi-om  a  State  educational 
agency  asked  for  clarification  on 
whether  a  record  of  a  law  enforcement 
xmit  can  lose  its  status  and  become  an 
“education  record.” 

Discussion:  FERPA  was  amended  by 
Congress  to  exempt  firom  the  definition 
of  “education  records”  those  records 
that  are  created  by  a  law  enforcement 
imit  for  a  law  enforcement  purpose  and 
maintained  by  that  law  enforcement 
unit,  thus  allowing  educational  agencies 
and  institutions  to  disclose  these 
records  publicly  without  obtaining  prior 


written  consent.  If  a  law  enforcement 
unit  of  an  institution  creates  a  record  for 
law  enforcement  purposes  and  provides 
a  copy  of  that  record  to  a  dean, 
principal,  or  other  school  official  for  use 
in  a  disciplinary  proceeding,  that  copy 
is  an  “education  record”  subject  to 
FERPA  if  it  is  maintained  by  the  dean, 
principal,  or  other  school  official  and 
not  the  law  enforcement  unit.  The 
original  document  created  and 
maintcuned  by  the  law  enforcement  unit 
is  not  an  “education  record”  and  does 
not  become  an  “education  record” 
merely  because  it  was  shared  with 
another  component  of  the  institution. 

Change:  None. 

Comments:  A  few  commenters  said 
that  the  proposed  definition  of  “law 
enforcement  unit”  was  too  broad  and 
could  encompass  offices  or  components 
within  an  institution  that  may  maintain 
information  directly  related  to  students 
but  that  are  responsible  for  the 
institution’s  compliance  with  Federal 
civil  rights  laws,  financial  aid 
regulations,  hiring  requirements,  etc., 
which  should  not  be  considered  law 
enforcement  activities  under  FERPA.  It 
was  also  suggested  that  the  definition  be 
limited  to  enforcement  of  “criminal” 
laws. 

Discussion:  The  proposed  definition 
is  intended  to  cover  that  part  of  the 
institution  which  is  responsible  for 
providing  and  maintaining  a  safe  and 
orderly  school  environment  by 
monitoring  and  dealing  with  the 
conduct  of  individuals,  not  the 
institution  itself.  After  considering  these 
comments,  the  Secretary  agrees  that  the 
definition  is  potentially  too  broad  and 
may  encompass  functions  of  the 
institution,  such  as  an  office  of  legal 
counsel,  that  should  not  be  included. 
However,  the  Secretary  believes  that 
adding  “criminal”  to  the  definition 
might  unnecessarily  restrict  or  confuse 
school  officials  as  to  their 
responsibilities  for  ensuring  school 
safety. 

Changes:  The  Secretary  has  revised 
the  definition  of  “law  enforcement  unit” 
by  adding  a  new  provision  to  clarify  that 
it  pertains  to  those  individuals  or  parts 
of  the  institution  responsible  for 
maintaining  the  safety  and  security  of 
school  surroimdings  and  for  enforcing 
laws  against  individuals  and 
organizations  within  the  school 
community  and  not  those  responsible 
for  the  institution’s  own  compliance 
with  various  laws. 

Comments:  Several  commenters 
associated  with  postsecondary 
institutions  stated  that  they  did  not 
believe,  for  various  reasons,  that  their 
campus  security  departments  were  “law 
enforcement  units”  under  FERPA  and 


requested  clarification  on  the  status  of 
the  records  of  what  they  considered  a 
“non-law  enforcement”  campus  security 
department.  Some  commenters  also 
noted  that  a  majority  of  colleges  and 
universities  do  not  employ  “campus 
police  officers”  who  possess  police 
authority  or  perform  official  police 
functions.  Instead,  many  institutions 
employ  non-commissioned  “campus 
security  officers”  whose  main  function 
is  to  keep  the  peace  and  enforce 
institutional  policies.  Another 
commenter  noted  that  the  definition  of 
“law  enforcement  unit”  was  potentially 
confusing  because  student  conduct  code 
offenses  are  considered  violations  of  the 
“law”  and  that  an  office  that  is 
responsible  for  student  conduct  might 
be  considered  a  “law  enforcement  unit” 
under  the  definition. 

Discussion:  The  Secretary  has  taken 
into  consideration  these  comments  and 
has  revised  the  regulations  to  clarify 
that  the  term  “law  enforcement  unit” 
under  FERPA  includes  “a  unit  of 
commissioned  police  officers  or  non¬ 
commissioned  security  guards.”  That  is, 
security  departments  such  as  those 
described  by  the  commenters  would  be 
considered  “law  enforcement  units”  if 
they  are  officially  authorized  or 
designated  by  the  institutions  to  carry 
out  the  functions  listed  in  the  regulatory 
definition,  regardless  of  whether  the 
individuals  of  that  unit  are 
commissioned  police  officers.  The 
second  part  of  the  definition  of  law 
enforcement  unit  makes  it  clear  that  a 
security  department  retains  its  status  as 
a  “law  enforcement  unit”  even  if  it  also 
has  responsibility  for  enforcing  the 
institution’s  code  of  student  conduct. 

Change:  The  definition  has  been 
revised  to  state  that  it  applies  to  units 
consisting  of  commissioned  police 
officers  as  well  as  non-commissioned 
security  guards. 

Comments:  One  commenter,  an 
official  at  a  major  imiversity,  stated  that 
the  law  enforcement  unit  at  that 
institution  generates  both  “crime 
reports,”  which  it  considers  public 
documents,  and  “incident  reports,” 
which  are  treated  as  education  records 
and  referred  to  the  student  affairs  office 
for  disciplinary  purposes.  The  official 
further  stated  that  he  believes  that  the 
functions  of  the  law  enforcement  unit 
and  the  functions  of  the  student  affairs 
office  charged  with  administering  the 
student  discipline  system  are 
intertwined  at  his  institution  as  they  are 
at  other  institutions. 

Discussion:  If  an  institution  has  a 
security  unit  or  individual  with  a  dual 
role  or  function  of  enforcing 
institutional  rules  of  conduct  related  to 
safety  and  security  and  referring 
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potential  or  alleged  violations  of  law  to 
government  authorities,  that  unit  or 
individual  would  be  considered  a  “law 
enforcement  unit”  under  FERPA.  Under 
the  new  amendment,  records  of  that 
unit  that  were  created  and  maintained 
for  a  law  enforcement  purpose  are 
considered  records  of  a  law  enforcement 
unit  and,  therefore,  excluded  from  fhe 
definition  of  “education  records”  under 
FERPA. 

The  Secretary  has  revised  the 
proposed  regulations  to  clarify  that 
where  a  law  enforcement  unit  also 
performs  non-law  enforcement 
functions,  the  records  created  and 
maintained  by  that  unit  are  considered 
law  enforcement  unit  records,  even 
where  those  records  were  created  for 
dual  purposes  (e.g.  for  both  law 
enforcement  and  disciplinary  purposes). 
Only  records  that  were  created  and 
maintained  by  the  unit  exclusively  for  a 
non-law  enforcement  purpose  will  not 
be  considered  records  of  a  law 
enforcement  unit.  For  example,  if  a 
campus  security  unit  initiates  an 
investigation  into  an  incident  on 
campus  relating  to  a  possible  violation 
of  law  or  the  student  conduct  code,  the 
record  created  and  maintained  by  the 
unit  in  connection  with  this 
investigation  is  a  law  enforcement  unit 
record,  whether  or  not  it  is  ever  referred 
to  the  local  police  authorities.  If, 
however,  the  same  unit  or  individual 
responsible  for  law  enforcement 
investigates  an  incident  for  the  purposes 
of  internal  disciplinary  actions  and 
creates  a  record  exclusively  for  the 
purpose  of  a  possible  disciplinary  action 
against  the  student,  that  record  would 
not  be  considered  a  record  of  a  law 
enforcement  unit  and  would  be  an 
“education  record”  subject  to  FERPA.  It 
should  be  stressed  that  the  Secretary 
expects  such  occasions  to  be  very  rare, 
especially  w'ith  incidents  involving 
criminal  conduct  by  students  at 
postsecondary  institutions. 

Postsecondary  institution  officials 
should  note  also  that  when  they  decide 
to  refer  a  matter  to  a  disciplinary 
committee  rather  than  to  the 
institution’s  own  law  enforcement  unit 
or  directly  to  governmental  law 
enforcement  authorities,  the  institution 
is  not  relieved  of  its  responsibilities  for 
complying  with  the  reporting 
requirements  of  the  Student  Right-to- 
Know  and  Campus  Security  Act,  as 
codified  in  34  CFR  668.47(a)(6)  (Student 
Assistance  General  Provisions)., 

Changes:  The  definition  has  been 
clarified  by  the  insertion  of  the  word 
“exclusively”  to  indicate  records 
created  and  maintained  exclusively  for 
internal  disciplinary  purposes  are  not 
law  enforcement  unit  records  and  are. 


therefore,  not  excluded  from  the 
definition  of  “education  records.” 

Comments:  One  commenter  suggested 
that  the  regulations  be  changed  to  allow 
institutions  that  may  not  have  a  law 
enforcement  unit  to  publicly  disclose 
records  that  relate  to  a  criminal  act  but 
which  are  not  necessarily  related  to  a 
disciplinary  action. 

Another  commenter  expressed 
concern  that,  because  most  publiP 
elementary  and  secondary  schools  do 
not  have  a  “law  enforcement  unit,”  an 
individual  administrator  could  be 
considered  a  “law  enforcement  unit” 
under  the  proposed  definition.  The 
commenter  believed  this  dual  role  of 
school  administrator  and  law 
enforcement  official  could  pose  a 
potential  problem  for  abuse  because  of 
his  or  her  access  to  both  education 
records  and  law  enforcement  unit 
records.  He  stated  that,  in  such  a 
circumstance,  a  school  official  could 
“essentially  confer  or  remove  parents’ 
rights  of  access  to  records,  or  maintain 
or  eliminate  confidentiality  with  respect 
to  certain  records  by  choosing  to 
characterize  documents  as  education 
records  or  records  of  a  law  enforcement 
unit.” 

Discussion:  The  Secretary  has 
carefully  considered  whether  provisions 
should  be  included  in  the  regulations  to 
address  these  concerns.  The  definition 
of  “law  enforcement  unit”  has  been 
clarified  by  adding  the  term  “officially” 
to  describe  an  office,  department,  or 
individual  who  is  authorized  or 
designated  by  the  agency  or  institution 
to  perform  law  enforcement  unit 
functions.  Additionally,  a  subsection 
has  been  added  to  the  definition  to 
further  describe  a  “law  enforcement 
unit”  as  an  entity  or  individual  whose 
function  is  to  maintain  the  safety  and 
security  of  the  institution. 

The  inclusion  of  the  term 
“individual”  is  intended  to  permit  small 
educational  agencies  and  institutions  to 
designate  a  single  individual 
responsible  for  "law  enforcement”  and 
related  safety  and  security  functions. 

The  records  created  and  maintained  by 
that  individual  for  a  law  enforcement 
purpose  may  be  disclosed,  without  prior 
consent  of  the  parent  or  eligible  student 
to  whom  the  records  relate,  and  the 
parent  or  eligible  student  would  have  no 
right  to  inspect  and  review  the  records 
under  FERPA.  The  Secretary  believes 
that  the  benefits  gained  by  safer  school 
surroundings  outweigh  any  potential 
problems  for  abuse  of  the  privacy  or 
access  rights  under  FERPA  that  might 
occur  by  including  “individual”  in  the 
definition. 

However,  the  Secretary  does  not  have 
the  authority  to  change  the  regulations 


to  allow  institutions  that  do  not  have  a 
law  enforcement  unit  to  publicly 
disclose  records  that  relate  to  a  criminal 
act.  Such  a  change  would  have  to  be 
made  by  Congress. 

Change:  The  Secretary  has  revised  the 
definition  of  “law  enforcement  unit”  to 
include  only  entities  or  individuals 
officially  authorized  or  designated  by  an 
agency  or  institution  to  enforce  local  or 
State  law,  or  to  refer  to  appropriate 
authorities  a  matter  for  enforcement  of 
these  laws,  or  to  maintain  the  physical 
security  and  safety  of  the  agency  or 
institution. 

Comments:  A  couple  of  commenters 
from  State  departments  of  education 
noted  that  the  definition  of  law 
enforcement  unit  should  be  clarified  to 
include  a  city  police  officer  hired  by  a 
focal  educational  agency  or  through 
special  arrangements  with  local  law 
enforcement  authorities. 

Discussion:  The  Secretary  believes 
that  the  definition  of  “law  enforcement 
unit”  w’hich  includes  the  term 
“individual,”  as  discussed  in  the 
previous  comment,  will  allow  schools  to 
designate  a  single  individual 
responsible  for  “law  enforcement”  and 
related  safety  and  security  functions. 
However,  educational  agencies  and 
institutions  should  also  be  aware  of  the 
requirement  under  §  99.6  of  the  FERPA 
regulations  to  adopt  a  policy  regarding 
how  the  agency  or  institution  meets  the 
requirements  of  FERPA.  In  that  policy, 
educational  agencies  and  institutions 
are  required  to  include  a  specification  of 
the  criteria  for  determining  which 
parties  are  school  officials  and  what  the 
agency  or  institution  considers  to  be  a 
legitimate  educational  interest.  If 
agencies  and  institutions  have  a  policy 
of  disclosing  information  from 
education  records  to  officials  of  their 
own  law  enforcement  unit,  the  officials 
of  that  unit  must  be  designated  under 
the  school’s  FERPA  policy  as  school 
officials  with  a  legitimate  educational 
interest.  The  Department  can  provide 
further  guidance  on  the  formulation  of 
such  a  policy. 

The  Secretary  encourages  educational 
agencies  and  institutions  that  do  not 
have  a  separate  law  enforcement  unit  to 
’  develop  working  relationships  with 
local  police  authorities.  However. 
FERPA  currently  prohibits  schools  from 
disclosing  information  from  education 
records  to  local  police  authorities  absent 
the  prior  written  consent  of  parents  or 
a  lawfully  issued  subpoena  or  court 
order. 

Changes:  None. 

Comment:  One  commenter  expressed 
concern  that  the  proposed  regulations 
do  not  permit  officials  of  an  institution’s 
law  enforcement  unit  to  disclose 
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information  that  the  unit  had  obtained 
from  a  student’s  education  records  to 
local  police  or  prosecutors.  He  believes 
that  the  regulations,  as  proposed,  would 
impede  the  institution’s  abiUty  to 
investigate  students  suspected  of 
falsified  time  sheets,  transcript  forgery, 
computer  fraud,  and  similar  crimes  that 
may  be  demonstrated  by  documents 
considered  “education  records”  under 
FERPA. 

Discussion:  An  institution  may 
disclose  education  records  to  an  outside 
law  enforcement  agency  without 
consent  to  comply  with  a  judicial  order 
or  lawfully  issued  subpoena.  The 
Secretary  does  not  have  the  statutory  or 
regulatory  authority  to  permit  the  non- 
consensual  disclosure  of  education 
records  to  outside  law  enforcement 
authorities  in  other  circumstances.  Any 
changes  to  this  provision  would  have  to 
be  made  by  Congress. 

Changes:  None. 

Comment:  The  same  commenter 
proposed  that  §  99.8(c)(1)  be  changed  by 
replacing  “contacting  its  law 
enforcement  imit,  orally  or  in  writing” 
with  “disclosing  education  records  or 
information  bom  education  records  to 
its  law  enforcement  unit.” 

Discussion:  This  provision  was 
included  in  order  to  clarify  that  the 
Secretary  would  not  consider  an 
institution  “contacting”  its  own  law 
enforcement  officials  regarding 
sus{>ected  criminal  activity  to  involve 
necessarily  the  disclosure  of 
information  fiem  an  education  record, 
which  the  institution  would  not  be 
permitted  to  do  xmder  FERPA  unless 
those  individuals  had  been  designated 
in  the  school’s  FERPA  policy  as  “school 
officials”  with  legitimate  educational 
interest  in  accordance  with  34  CFR  99.6. 

Additionally,  as  referenced  in  the 
previous  comment,  FERPA  does  not 
permit  any  party,  including  the 
institution’s  own  law  enforcement  unit, 
that  has  received  information  from 
education  records  to  redisclose  that 
information  without  the  prior  consent  of 
the  parent  or  eligible  student  or  in 
accordance  with  one  of  the  exceptions 
listed  under  34  CFR  99.31,  which 
includes  disclosing  in  compliance  with 
a  judicial  order  or  lawfully  issued 
subpoena. 

Changes:  None. 

Comments:  A  commenter  from  a  large 
metropolitan  school  district  agreed  that 
exempting  law  enforcement  unit  records 
from  the  definition  of  “education 
records”  promotes  cooperation  between 
local  police  agencies  and  local 
educational  agencies  in  their  efforts  to 
reduce  violence  on  school  campuses.  He 
further  stated,  however,  that  to  regard 
disciplinary  records  as  “education 


records,”  which  cannot  be  disclosed  to 
the  school  district’s  own  law 
enforcement  unit,  obstructs  a  law 
enforcement  unit  official’s  ability  to 
maintain  a  safe  school  environment.  In 
contrast,  a  commeiAer  from  a  State 
educational  agency,  who  agreed  with 
the  Secretary’s  proposed  regulatory 
definition  of  “law  enforcement  unit,” 
stated  that  the  proposed  change  would 
allow  ^hools  to  disclose  to  the  public 
records  created  and  maintained  by 
school  law  enforcement  units.  He 
further  noted,  without  explanation,  that 
the  change  would  assist  public  schools 
in  working  with  local  law  enforcement 
authorities  and  other  agencies  to 
provide  the  best  education  for  students 
in  a  safe  environment  conducive  to 
learning. 

Discussion:  With  regard  to  the  first 
commenter’s  concern  that  FERPA 
prevents  the  disclosure  of  information 
from  disciplinary  records  to  the  school 
district’s  designated  law  enforcement 
unit,  as  discussed  in  the  previous 
comment  section,  FERPA  does  not 
prevent  such  a  disclosure  if  the  officials 
of  the  law  enforcement  unit  have  been 
designated  as  “school  officials”  with  a 
legitimate  educational  interest  under  the 
district’s  student  records  policy,  as 
required  by  34  CFR  99.6.  However, 
FERPA  does  prohibit  an  educational 
agency  or  institution  from  disclosing 
information  from  education  records, 
including  information  from  disciplinary 
records,  to  an  outside,  governmental  law 
enforcement  authority,  except  in  certain 
circumstances  such  as  in  response  to  a 
judicial  order  or  lawfully  issued 
subpoena,  provided  notice  requirements 
of  §  99.31(a)(9)  have  been  met.  As 
previously  noted,  the  Secretary  does  not 
have  the  statutory  or  regulatory 
authority  to  permit  the  non-consensual 
disclosure  of  information  from 
education  records,  such  as  disciplinary 
records,  to  third  parties,  including 
governmental  law  enforcement 
authorities. 

Changes:  None. 

Comments:  A  few  commenters  noted 
that  students  who  are  victims  of  crime 
should  have  a  right  to  know  about  the 
progress  of  the  investigation  of  their 
cases.  In  contrast,  several  commenters 
suggested  that  information  regarding 
active  criminal  investigations  be 
protected  from  disclosure  until  the 
investigations  have  been  closed  or 
adjudicated. 

Discussion:  The  Secretary  has 
considered  these  comments  but  believes 
that  because  agencies  and  institutions 
are  permitted,  not  required,  by  FERPA 
to  publicly  disclose  information  from 
law  enforcement  unit  records,  schools 
should  develop  their  own  policies  with 


regard  to  if  and  when  they  will  disclose 
the  information. 

Changes:  None. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Assessment  of  Educational  Impact 

In  the  NPRMs,  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  NPRMs 
and  on  its  own  review,  the  Department 
has  determined  that  the  regulations  in 
this  document  do  not  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Part  99 

Administrative  practice  and 
procedure.  Education,  Family 
educational  rights.  Privacy,  Parents, 
Reporting  and  recordkeeping 
requirements.  Students. 

Dated:  January  10, 1995 
Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

The  Secretary  amends  Part  99  of  Title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  99— FAMILY  EDUCATIONAL 
RIGHTS  AND  PRIVACY 

1.  The  authority  citation  for  part  99 
continues  to  read  as  follows:  Authority: 
20  U.S.C.  1232g,  unless  otherwise 
noted. 

2.  Section  99.3  is  amended  by 
republishing  the  introductory  text  of 
paragraph  (b)  and  revising  paragraph 
(b)(2)  in  the  definition  of  “Education 
records”  and  by  adding  a  new  definition 
of  “Disciplinary  action  or  proceeding” 
in  alphabetical  order  to  read  as  follows: 

§  99.3  What  definitions  appiy  to  these 
reguiations? 

***** 

Disciplinary  action  or  proceeding 
means  the  investigation,  adjudication, 
or  imposition  of  sanctions  by  an 
educational  agency  or  institution  with 
respect  to  an  infraction  or  violation  of 
the  internal  rules  of  conduct  applicable 
to  students  of  the  agency  or  institution. 
***** 

Education  records  *  *  * 
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(b)  The  term  does  not  include: 

*  *  *  *  * 

(2)  Records  of  the  law  enforcement 

unit  of  an  educational  agency  or 
institution,  subject  to  the  provisions  of 
§99.8. 

*  ★  *  *  * 

3.  A  new  §  99.8  is  added  to  subpart  A 
to  read  as  follows: 

§  99.8  What  provisions  apply  to  records  of 
a  law  enforcement  unit? 

(a)(1)  Law  enforcement  unit  means 
any  individual,  office,  department, 
division,  or  otlier  component  of  an 
educational  agency  or  institution,  such 
as  a  unit  of  commissioned  police 
officers  or  non-commissioned  security 
guards,  that  is  officially  authorized  or 
designated  by  that  agency  or  institution 
to— 

(i)  Enforce  any  local.  State,  or  Federal 
law,  or  refer  to  appropriate  authorities  a 
matter  for  enforcement  of  any  local. 
State,  or  Federal  law  against  any 
individual  or  organization  other  than 
the  agency  or  institution  itself;  or 

(ii)  Maintain  the  physical  security  and 
safety  of  the  agency  or  institution. 


(2)  A  component  of  an  educational 
agency  or  institution  does  not  lose  its 
status  as  a  law  enforcement  unit  if  it 
also  performs  other,  non-law 
enforcement  functions  for  the  agency  or 
institution,  including  investigation  of 
incidents  or  conduct  that  constitutes  or 
leads  to  a  disciplinary  action  or 
proceedings  against  the  student. 

(b)(1)  Records  of  a  law  enforcement 
unit  means  those  records,  files, 
documents,  and  other  materials  that 
artj — 

(1)  Created  by  a  law  enforcement  unit: 

(ii)  Created  for  a  law  enforcement 
purpose;  and 

(iii)  Maintained  by  the  law 
enforcement  unit. 

(2)  Records  of  a  law  enforcement  unit 
does  not  mean — 

(i)  Records  created  by  a  law 
enforcement  unit  for  a  law  enforcement 
purpose  that  are  maintained  by  a 
component  of  the  educational  agency  or 
institution  other  than  the  law 
enforcement  unit;  or 

(ii)  Records  created  and  maintained 
by  a  law  enforcement  unit  exclusively 
for  a  non-law  enforcement  purpose. 


such  as  a  disciplinary  action  or 
proceeding  conducted  by  the 
educational  agency  or  institution. 

(c) (1)  Nothing  in  the  Act  prohibits  an 
educational  agency  or  institution  ft-om 
contacting  its  law  enforcement  unit, 
orally  or  in  writing,  for  the  purpose  of 
asking  that  unit  to  investigate  a  possible 
violation  of,  or  to  enforce,  any  local. 
State,  or  Federal  law. 

(2)  Education  records,  and  personally 
identifiable  information  contained  in 
education  records,  do  not  lose  their 
status  as  education  records  and  remain 
subject  to  the  Act,  including  the 
disclosure  provisions  of  §  99.30,  while 
in  the  possession  of  the  law 
enforcement  unit. 

(d)  The  Act  neither  requires  nor 
prohibits  the  disclosure  by  an 
educational  agency  or  institution  of  its 
law  enforcement  unit  records. 

(Authority:  20  U.S.C.  1232g(a)(4)(B](ii)) 

[FR  Doc.  95-1000  Filed  1-13-95;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  617 

RIN  1205-AB07 

Trade  Adjustment  Assistance  for 
Workers;  Amendment  of  Regulations 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Labor 
proposes  to  amend  the  regulations  on 
the  trade  adjustment  assistance  program 
for  workers.  The  proposal  would 
implement  amendments  to  the  Trade 
Act  of  1974  made  by  Title  V  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act,  enacted  December 
8, 1993,  and  would  provide  uniform 
rules  for  States  and  State  agencies  in 
carrying  out  their  responsibilities  under 
the  Trade  Act.  The  proposed  rule  would 
affect  workers  in  firms  who  are 
separated  from  employment  because  of 
increased  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  workers’  firm  or  because  of  the  shift 
in  production  of  such  articles  to  Mexico 
or  Canada.  It  would  also  impact  State 
agencies  that  serve  as  agents  of  the 
United  States,  through  written 
agreements  with  the  Secretary  of  Labor, 
in  providing  trade  adjustment  assistance 
to  adversely  impacted  workers. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  in  the 
Department  on  or  before  March  20, 

1995. 

ADDRESSES:  Written  comments  may  be 
mailed  or  delivered  to  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  200  Constitution 
Avenue  NW.,  Room  C—4318, 
Washington,  DC  20210. 

All  comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  in  Room  C— 4318 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  J.  Trunzo,  Program  Manager, 
Office  of  Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 
Telephone:  (202)  219-5555  (this  is  not 
a  toll  free  number).  Copies  of  this 
proposed  rule  are  available  in 
alternative  formats  for  persons  with 
disabilities.  They  may  be  obtained  at  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Chapter  2  of  Title  II  of  the  Trade  Act 


of  1974,  when  a  petition  for  trade 
adjustment  assistance  (TAA)  is 
submitted  to  the  Department  of  Labor 
(the  Department)  by  a  group  of  workers 
or  its  authorized  representative,  a 
factfinding  investigation  is  conducted.  If 
the  findings  substantiate  that  the 
workers  of  a  firm  or  subdivision  of  a 
firm  have  been  adversely  affected  by 
import  competition,  a  certification  of 
eligibility  is  issued  by  the  Department 
stating  that  the  workers  are  eligible  to 
apply  for  TAA  benefits  and  services  at 
a  local  office  of  a  State  employment 
security  agency.  TAA  benefits  and 
services  include  training,  job  search 
allowances,  relocation  allowances,  trade 
readjustment  allowances  (TRA)  and 
other  reemployment  services. 

This  proposed  rule  would  implement 
amendments  to  Chapter  2,  Title  II,  of  the 
Trade  Act  made  by  Title  V — NAFTA 
Transitional  Adjustment  Assistance  and 
Other  Provisions — of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act  (Pub.  L. 
103-182).  The  amendments  in  Title  V 
made  a  significant  change  to  Chapter  2, 
Title  II,  by  adding  a  new  TAA  program 
for  workers  whose  employment  is 
adversely  affected  because  of  NAFTA. 
This  program  assists  workers  who  have 
been  adversely  affected  as  a  result  of 
increased  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  workers’  firm  or  because  of  the  shift 
in  production  of  articles  by  the  firm  to 
Mexico  or  Canada. 

The  Title  V  amendments:  (1)  Add  a 
new  Subchapter  D  in  Chapter  2,  Title  II, 
of  the  Trade  Act  entitled: 

"Establishment  of  a  Transitional 
Program”;  (2)  set  out  separate  criteria  for 
certifying  a  worker  group  for  NAFTA 
transitional  adjustment  assistance 
(NAFTA-TAA);  (3)  institute  procedures 
for  filing  and  processing  NA^A-TAA 
petitions  by  having  petitions  filed  with 
the  Governor  in  the  State  where  the 
workers’  firm  is  located;  (4)  establish 
time  frames  for  Governors  and  the 
Secretary  of  Labor  to  process  NAFTA- 
TAA  petitions;  (5)  provide  for  the 
review  of  a  petition  under  the  regular 
TAA  program  when  denied  certification 
under  the  NAFTA-TAA  group 
eligibility  requirements;  (6)  provide  that 
workers  covered  by  a  NAFTA-TAA 
certification  are  eligible,  with  specified 
exceptions,  for  benefits  and  services  in 
the  same  manner  and  to  the  same  extent 
as  workers  certified  under  the  regular 
TAA  program;  (7)  require  workers 
certified  for  NAFTA-TAA  to  be  enrolled 
in  training  within  a  prescribed  time 
period  to  qualify  for  TRA;  (8)  eliminate 
the  waiver  of  the  training  requirement 
as  a  condition  for  TRA  eligibility  for 


workers  certified  under  the  NAFTA- 
TAA  program;  (9)  require  States  to 
provide  rapid  response  and  basic 
readjustment  services  to  workers  under 
Title  III  of  the  Job  Training  Partnership 
Act  (JTPA)  when  the  Governor 
preliminarily  finds  the  workers  to  be 
adversely  affected  by  increased  imports 
from,  or  the  shift  of  production  to. 
Canada  or  Mexico;  (10)  provide  that  no 
worker  may  receive  assistance  relating 
to  a  separation  under  both  the  regular 
TAA  and  NAFTA-TAA  programs;  and 
(11)  make  other  conforming  changes. 

This  proposed  rule  relates  only  to 
those  provisions  of  Title  V  of  the 
NAFTA  Implementation  Act  affecting 
the  TAA  program.  Most  of  the 
provisions  of  Title  V  are  in  the  form  of 
amendments  to  Chapter  2  of  Title  II  of 
tlie  Trade  Act  of  1974.  While  some  of 
the  provisions  of  Title  V  are  not  in  the 
form  of  amendments  to  the  Trade  Act, 
they  nonetheless  must  be  given  effect  in 
implementing  the  NAFTA-TAA 
program. 

While  the  NAFTA-TAA  program  is 
generally  similar  to  the  regular  TAA 
program,  it  does  differ  in  several  ways. 
Under  the  NAFTA-TAA  program, 
Governors  have  been  given  the  specific 
role  of  making  a  preliminary  finding  in 
response  to  all  petitions  filed  by  worker 
groups  of  firms  in  the  State.  State 
agencies  administering  the  TAA 
program  have  also  been  given  new 
program  responsibilities.  Workers  who 
have  been  certified  as  eligible  to  receive 
NAFTA-TAA  are  required  to  be 
enrolled  in  training  within  a  prescribed 
time  period  to  qualify  for  TRA 
payments.  Waiver  of  the  training 
requirement  as  a  condition  for  TRA 
eligibility,  which  is  now  available  to 
eligible  workers  in  the  regular  TAA 
program,  is  not  available  to  workers 
certified  for  NAFTA-TAA. 

Section  by  Section  Discussion 
Section  617.1  Scope 
Section  617.1  would  be  revised  to 
expand  the  scope  of  part  617  to  include 
the  NAFTA-TAA  program.  Since  there 
are  differences  between  the  original 
TAA  program  and  the  NAFTA-TAA 
program,  the  original  program  will  be 
referred  to  as  the  “regular  TAA 
program”  in  subpart  H  and  in  several 
sections  of  the  regulations  revised  by 
this  rulemaking.  However,  all  the 
regulations  that  use  the  term  “TAA 
program”  in  part  617  would  not  be 
revised.  Therefore,  where  this  term  is 
used  in  subparts  A  through  G,  it  would 
ordinarily  apply  to  both  programs. 
Other  technical  changes  would  be  made 
to  this  section  to  better  reflect  the 
services  and  benefits  available  to 
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adversely  affected  workers  under  both 
programs. 

Section  617.2  Purpose 
The  purpo.se  section  would  be  revised 
by  adding  that  an  objective  of  the  trade 
adjustment  assistance  program  is  to 
assist  workers  separated  from 
employment  because  of  increased 
imports  from  Mexico  or  Canada  or  by  a 
shift  in  production  by  the  workers'  firm 
to  Mexico  or  Canada.  The  revised 
provision  would  make  speciftc  reference 
to  the  new  NAPTA-TAA  progrann 

Section  61 7.3  Definitions 
The  deftnitions  in  paragraphs  (j)(l ) 
Certification,  (mm)  Trade  adjustment 
assistance  (TAA)  and  (nn)  Trade 
readjustment  allowance  (TRA)  of 
§  617.3  would  be  revised  to  bring  theni 
in  accord  with  tlie  provisions  of 
proposed  subpart  H  governing  the 
NAFTA-TAA  program. 

The  deCnition  for  Certification  would 
lie  revised  by  removing  the  clause 
“under  section  223“  and  thereby 
expanding  the  scope  to  include  all 
certifications  issued  under  the  Act, 
including  those  related  to  the  NAFTA- 
TAA  program.  The  revised  definition 
would  state  that  Certification  means  a 
certification  of  eligibility  to  apply  for 
TAA  issued  under  the  Act  with  respect 
to  a  specified  group  of  workers  of  a  firm 
or  appropriate  subdivision  of  a  firm. 

The  definition  for  Trade  adjustment 
assistance  (TAA)  would  be  revised  to 
include  references  to  both  the  regular 
TAA  program  and  the  NAFTA-TAA 
program.  The  revised  definition  would 
state  that  Trade  adjustment  assistance 
(TAA)  means  the  services  and 
allowances  provided  for  achieving 
reemployment  of  adversely  affected 
w'orkers  under  both  the  regular  TAA 
and  NAFTA-TAA  programs,  including 
TRA,  training,  job  search  allowances, 
relocation  allowances,  and  other 
reemployment  services. 

The  present  definition  for  Trade 
readjustment  allowance  (TRA)  would  be 
revised  by  removing  the  clause  “under 
subpart  B,”  thereby  expanding  the 
definition  to  include  TOA  payable  to  all 
eligible  workers  under  part  617, 
including  those  under  the  NAFTA-TAA 
program.  The  revised  definition  would 
state  that  Trade  readjustment  allowance 
(TRA)  means  a  weekly  allowance 
payable  to  an  adversely  affected  worker 
with  respect  to  such  worker’s 
unemployment  under  part  617. 

Section  61 7.4  Benefit  Information  to 
Workers 

This  section  would  be  amended  to 
require  State  agencies  to  ensure  that 
their  staffs  are  familiar  with  the 


NAFTA-TAA  and  the  regular  TAA 
programs,  and  the  procedures  for  filing 
petitions  under  each  program. 

According  to  existing  §  617.4,  the  staff 
must  inform  workers  applying  for 
employment  services  and 
unemployment  insurance  benefits  about 
the  regular  TAA  program.  Paragraph  (a) 
of  §  617.4  would  be  revised  by  deleting 
specific  references  to  subparts  B  through 
E  and  section  223  of  the  Act,  to  make 
it  applicable  to  certifications  of 
eligibility  for  the  NAFTA-TAA  as  well 
as  the  regular  TAA  program. 

For  the  same  reasons,  paragraph  (c)  of 
§  617.4  would  be  revised  by  deleting  the 
referrjnce  to  section  223  of  the  Act; 
paragraph  (i)  of  §  617.4(d)(1)  would  be 
revised  by  deleting  the  reference  to 
subparts  B  through  E  and  section  223  of 
the  Act;  and  paragraphs  (1),(2).  and  (3) 
of  §  617.4(e)  would  be  revised  by 
deleting  any  references  to  subpart  B  and 
section  221  of  the  Act.  Further, 
paragraph  (e)(3)  would  be  revised  to 
clarify  the  references  to  time  periods  for 
enrollment  in  training  in  order  to 
qualify  for  TRA  under  either  TAA 
program. 

Section  617.10  Application  for  TRA 

Paragraph  (b)  of  §617.10,  would  be 
divided  into  two  subparagraphs.  The 
present  paragraph  (b)  concerning  timing 
of  applications  under  the  regular  TAA 
program  would  be  retained  as  paragraph 
(1)  of  §617. 10(b)  and  would  specifically 
state  that  it  applies  only  to  applications 
for  TRA  under  the  regular  TAA 
program. 

Paragraph  (b)(2).  concerning  the 
timing  of  applications  under  the 
NAFTA-TAA  program,  would  state  that 
for  purposes  of  the  NAFTA-TAA 
program,  eligibility  for  TRA  is 
conditional  upon  enrollment  in  an 
approved  training  program  as  required 
by  §  617.78(b).  The  requirements  of  this 
provision  are  explained  in  the 
discussion  of  §617.78  later  in  this  pre¬ 
amble.  The  good  cause  provision  in 
paragraph  (b)(1)  would  not  be  repeatcxl 
in  this  paragraph  because  the  Act 
provides  for  spet:ific  time  periods  for 
enrollment  in  training  that  must  be  met 
in  order  to  qualify  for  TRA. 

Subpart  H — NAFTA  Transitional 
Adjustment  Assistance 

Subpart  H,  entitled  NAFTA 
Transitional  Adjustment  Assistance, 
would  be  added  to  part  617.  This 
subpart  would  include  the  rules  for 
implementing  the  NAFTA-TAA 
program.  Subpart  H  would  contain 
provisions  that  address  the  certification 
process,  eligibility  for  program  benefits 
and  services,  and  other  administrative 


provisions  related  to  the  NAFFA-TAA 
program. 

Section  617.70  Definitions 

This  section  would  include  the 
definitions  applicable  to  the  Governor's 
responsibilities  for  factfinding  and 
making  a  preliminary  finding  in 
response  to  petitions  for  certification  of 
eligibility  under  the  N.\FTA-TAA 
program  and  for  administering  this 
program.  The  proposed  definitions  are 
arranged  in  alphabetical  order  and. 
although  primarily  used  in  subpart  H. 
are  applicable  to  all  of  part  617 
The  proposed  definitions  for 
Appropriate  subdivision.  Firm, 

Increased  imports.  Like  or  directly 
competitive,  and  Significant  number  or 
proportion  of  workers,  are  the  same  as 
the  definitions  of  those  terms  in  29  CFR 
90.2  which  address  the  Department’s 
processing  of  petitions  under  the  regular 
TAA  program.  Therefore,  they  are  not 
discussed  further  in  this  preamble.  Use 
of  these  terms  would  provide 
consistency  in  their  application  in  both 
the  regular  TAA  and  the  NAFTA-TAA 
programs. 

The  definition  of  Contributed 
importantly  is  taken  from  paragraph  (2) 
of  section  250(a)  of  the  Trade  Act.  This 
is  the  same  definition  in  section 
222(b)(1)  of  the  Trade  Act  for  the  regular 
T.AA  program.  It  also  is  identical  with 
29  CFR  90.16(b)(3)  regarding 
determinations  and  certifications  of 
eligibility  to  apply  for  adjustment 
assistance  under  the  regular  TAA 
program. 

The  term  Governor  would  be  defined 
as  the  chief  elected  executive  branch 
official  of  the  States  of  the  United 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico.  This 
definition  identifies  the  official 
responsible  for  receiving  and  making  a 
preliminary  finding  upon  petitions  in 
all  the  jurisdictions  within  the  NAFTA- 
TAA  program.  ‘ 

The  definitions  of  NArTA-TAA  and 
regular  TAA  programs  are  included  in 
order  to  differentiate  between  the 
special  TAA  program  for  N.AFTA- 
affected  workers  in  subpart  H  and  the 
regular  TAA  program. 

.A  definition  for  the  Office  of  Trade 
Adjustment  Assistance  (OT.AA)  is 
included  in  the  proposal  to  identify  the 
organization  within  the  Department  of 
Labor  responsible  for  the  administration 
of  the  trade  adjustment  assistance 
programs  for  workers.  This  is  the  office 
that  State  officials  work  with  in  order  to 
administer  the  NAFTA-T.AA  program. 
The  delegation  to  OTAA  to  act  on  behalf 
of  the  Secretary  is  derived  from 
Secretary’s  Order  No.  3-81  (46  FR 
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31117),  which  was  issued  on  June  1, 
1981. 

A  definition  for  Shift  in  production  is 
included  in  the  proposed  rule  since  the 
NAFTA-TAA  program  permits  the 
certification  of  workers  based  solely  on 
a  shift  in  production  while  the  regular 
TAA  program  does  not  have  a  similar 
provision.  This  definition  states  that  the 
term  means  a  change,  by  the  workers’ 
firm  or  appropriate  subdivision,  in  the 
location  of  the  production  of  an  article 
that  was  formerly  produced  in  the  U.S. 
by  the  workers’  firm  or  appropriate 
subdivision  to  a  producing  plant  located 
in  Mexico  or  Canada,  or  a  contract  or 
license  by  the  firm  producing  the  article 
in  the  U.S.  to  have  a  firm  produce  that 
article  in  Mexico  or  Canada. 

Section  617.71  Group  Eligibility 
Requirements 

Paragraph  (a)  of  this  section  would  set 
forth  the  group  eligibility  requirements 
for  a  worker  group  to  be  certified  under 
the  NAFTA-TAA  program.  This  section 
is  substantially  identical  to  paragraph 
(a)  of  section  250  of  the  Trade  Act.  It 
would  provide  that  a  group  of  workers 
(including  workers  in  any  agricultural 
firm  or  subdivision)  will  be  certified  as 
eligible  to  apply  for  adjustment 
assistance  under  the  NAFTA-TAA 
program  if  the  Secretary  determines  that 
a  significant  number  or  proportion  of 
the  workers  have  become  totally  or 
partially  separated,  or  are  threatened  to 
become  totally  or  partially  separated  as 
a  result  of  increased  imports  from,  or  a 
shift  in  production  to,  Mexico  or 
Canada. 

In  order  for  the  worker  group  to  be 
eligible  for  certification,  the 
investigation  of  the  petition  must 
substantiate  that:  (1)  The  sales  or 
production,  or  both,  of  such  firm  or 
subdivision  have  decreased  absolutely; 
(2)  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or 
subdivision  have  increased;  and  (3)  the 
increase  in  imports  contributed 
importantly  to  the  workers’  separation 
or  threat  of  separation  and  to  the  decline 
in  sales  or  production  of  such  firm  or 
subdivision. 

Alternatively,  workers  may  be 
certified  under  the  NAFTA-TAA 
program  when  it  can  be  substantiated 
that,  in  addition  to  worker  separations, 
there  has  been  a  shift  in  production  by 
such  workers’  firm  or  appropriate 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  that  are  produced  by  the  firm  or 
appropriate  subdivision.  The  article 
must  have  been  formerly  produced  by  a 
U.S.  located  firm  or  appropriate 
subdivision  of  the  firm  and  now  bo 


produced  in  Mexico  or  Canada.  A  shift 
in  production  may  occur  either  by  the 
firm  or  subdivision  moving  production 
of  the  article  to  Mexico  or  Canada,  or 
the  U.S.  located  firm  contracting  or 
licensing  for  production  of  an  article 
with  a  firm  located  in  Mexico  or 
Canada. 

These  provisions  are  generally  similar 
to  the  group  eligibility  provisions  used 
in  the  regular  TAA  program  except  that 
they  focus  on  imports  from  Mexico  or 
Canada.  A  significant  variation  is  the 
provision  for  certification  of  a  worker 
group  when  the  firm  shifts  production 
to  Mexico  or  Canada,  a  factor  not 
relevant  in  the  regular  TAA  program. 

Paragraph  (b)  would  state  that 
workers  of  a  firm  or  subdivision  of  the 
firm  that  provide  a  service  rather  than 
produce  an  article  would  not  qualify  for 
NAFTA-TAA.  This  limitation  is 
consistent  with  the  regular  TAA 
program.  This  provision  is  based  on  the 
requirement  in  the  Trade  Act  that 
eligibility  must  be  based  on  increased 
imports  or  shifts  in  production  of  like  or 
directly  competitive  “articles.” 

It  is  the  Department’s  policy  that 
workers  of  a  firm  that  manufactures  and 
supplies  component  parts  to  a  separate 
firm,  in  which  the  workers  of  such  firm 
have  been  certified  under  the  NAFTA- 
TAA  program,  may  only  be  covered  by 
a  certification  of  eligibility  if  the 
workers  producing  the  component  parts 
independently  meet  the  eligibility 
criteria  for  certification.  This  is  also 
consistent  with  the  certification 
provisions  of  the  regular  TAA  program. 
However,  workers  who  were  employed 
by  such  firms  may  be  eligible  for 
reemployment  services  and  assistance 
under  Title  III  of  the  Job  Training 
Partnership  Act  (JTPA). 

Section  61 7.72  Filing  Petitions 

This  proposed  section  sets  out 
provisions  for  filing  a  NAFTA-TAA 
petition.  Paragraph  (a)  would  require 
that  a  petition  be  filed  with  the 
Governor  of  the  State  in  which  the 
manufacturing  facility  is  located.  It 
would  also  require  that  the  petition  bo 
filed  by  a  group  of  three  or  more 
workers  of  a  firm  (including  any 
agricultural  firm  or  subdivision  of  an 
agriculture  firm)  or  by  an  official  of  a 
certified  or  recognized  union  or  by  any 
other  duly  authorized  representative  of 
the  workers.  An  official  of  the  firm  from 
which  the  adversely  affected  workers 
were  separated  or  are  threatened  to  be 
separated  may  serve  as  the  duly 
authorized  representative  for  the 
purpose  of  filing  a  petition,  as  may  a 
community-based  organization. 

This  provision  would  also  provide 
that  Form  ETA-9042,  OMB  Control 


number  1205-0338,  Petition  for  NAFTA 
Transitional  Adjustment  Assistance,  be 
used  by  workers  or  their  authorized 
representative  to  petition  under  the 
NAFTA-TAA  program.  The  form 
number  is  included  to  ensure  that 
workers  submit  tlie  correct  form  to  the 
Governor. 

Paragraph  (b)  would  require  States  to 
make  copies  of  the  NAFTA-TAA 
petition  form  available  in  every  local 
employment  service  and  unemployment 
insurance  office.  Petition  forms  would 
also  be  made  available  at  offices  of 
cooperating  agencies.  Such  agencies 
could  include  JTPA  program  offices,  but 
this  could  vary  depending  on  the  State. 

For  purposes  of  clarification,  it  should 
be  noted  that,  pursuant  to  29  CFR 
90.11(c),  worker  petitions  under  the 
regular  TAA  program  will  continue  to 
be  submitted  on  Form  ETA-8560, 
Petition  for  Trade  Adjustment 
Assistance,  directly  to  the  Department’s 
Office  of  Trade  Adjustment  Assistance, 
at  the  address  on  the  reverse  side  of  the 
form. 

Section  61 7.73  Finding  and  Assistance 

This  proposed  section  addresses  the 
role  of  the  Governor,  the  procedures  to 
be  used  by  the  State  in  processing 
petitions  under  the  NAFTA-TAA 
program,  and  the  time  frame  for  issuing 
a  preliminary  finding  in  response  to 
petitions. 

Paragraph  (a)  would  set  out  the 
procedures  and  actions  that  must  be 
taken  by  the  Governor  within  10  days. 
This  10-day  requirement  is  derived  from 
section  250(b)(2)(B)  of  the  Act.  Various 
provisions  would  set  out  the  Governor’s 
role,  as  well  as  the  time  frames  for 
processing  NAFTA-TAA  petitions. 
Because  of  these  time  frames,  specific 
processing  procedures  have  been 
incorporated  into  the  proposal.  One 
provision  would  require  the  Governor  to 
initiate  factfinding  in  response  to  each 
petition. 

Also  included  would  be  provisions 
that  address  the  information  to  be 
obtained  from  the  company  official 
identified  on  the  petition  as  the  contact 
person.  Accuracy  in  identifying  the 
articles  produced  by  the  firm  is  critical 
in  determining  whether  imports  of  like 
or  directly  competitive  articles  have 
increased. 

Paragraph  (a)  would  also  include 
requirements  for  transmitting  data 
request  forms,  notifying  the  State 
employment  security  agency  and  other 
cooperating  agencies  that  a  NAFTA- 
TAA  petition  has  been  received  and  that 
factfinding  on  a  petition  is  underway, 
and  transmitting  to  the  OTA  A  the  face 
page  of  the  petition  form  with  any 
changes  obtained  from  the  company 
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official.  Receipt  of  the  face  sheet  by 
OTAA  would  serve  as  notification  to  the 
Secretary  that  the  Governor  has  received 
a  petition  and  that  factfinding  has  been 
initiated.  Data  on  imports  from  Canada 
and  Mexico  would  be  prepared  by 
OTAA  and  furnished  to  the  State.  The 
import  data  provided  by  OTAA  would 
be  required  to  be  made  part  of  the  case 
file  and  used  by  the  State  when  making 
a  preliminary  finding.  When  a  petition 
indicates  that  the  workers’  firm  shifted 
production  to  Mexico  or  Canada,  data 
on  imports  would  be  furnished  to  the 
State  by  OTAA  only  upon  the  receipt  of 
further  information  from  the  State  that 
worker  separations  because  of  a  shift  in 
production  by  the  workers’  firm  could 
not  be  substantiated. 

The  proposal  would  also  require  the 
State  to  contact  the  company  official  to 
urge  completion  and  transmittal  of  the 
data  package  if  it  has  not  been  received. 
Further,  if  the  company  official  fails  to 
cooperate,  the  State  has  the  authority  to 
inform  the  company  of  the  subpoena 
authority  provided  in  §617.53. 

However,  company  cooperation  is  the 
best  approach  for  obtaining  the 
requested  information.  The  State’s  goal 
should  be  to  facilitate  receipt  of  the  data 
while  avoiding  subpoena  procedures 
which  can  result  in  lengthy  legal 
negotiations  and  even  court 
proceedings.  It  is  expected  that  a  State 
will  confer  with  OTAA  when  subpoena 
procedures  are  being  considered. 

Finally,  paragraph  (a)  would  require  a 
preliminary  finding  of  whether  the 
group  eligibility  requirements  of 
proposed  §617.71  have  been  met.  In 
making  this  preliminary  finding,  the 
Governor  will  not  apply  the 
“contributed  importantly’’  test  in 
paragraph  (iii)  of  §  617.71(a)(1).  This 
provision  is  derived  from  Section 
250(a)(l)(A)(iii)  of  the  Trade  Act.  The 
completed  petition  package,  with  the 
preliminary  finding,  would  then  be 
transmitted  to  OTAA.  This  petition 
package  would  be  required  to  include 
the  petition  face  sheet,  data  packet 
(including  the  customer  list),  and  the 
reasons  for  the  preliminary  finding. 
Further,  petitioners  would  be  required 
to  be  notified  of  the  preliminary  finding 
and  that  the  petition  package  was 
submitted  to  the  Department  for  review 
and  final  determination. 

When  the  actions  required  by 
paragraph  (a)  are  not  completed  within 
10  days,  paragraph  (b)  would  require 
that  every  possible  action  be  taken  to 
complete  them  as  soon  thereafter  as 
possible.  This  would  help  to  assure  that 
complete  petition  packages  are 
submitted  to  the  Department  so  that 
OTA.A  can  promptly  render  a  final 
decision. 


Paragraph  (c)  is  derived  from  section 
250(b)(2)(C)  of  the  Trade  Act.  When  the 
Governor  makes  an  affirmative 
preliminary  finding  that  the 
employment  of  workers  at  a  directly 
affected  firm  has  been  adversely  affected 
by  increased  imports  from,  or 
production  shift  to,  Canada  or  Mexico, 
the  Governor  must  ensure,  pursuant  to 
20  CFR  631. 3(j).  that  rapid  response  and 
basic  readjustment  ser\'ices  authorized 
under  Title  III  of  the  JTPA  are  made 
available  to  the  workers.  This 
requirement  was  recently  added  to  20 
CFR  part  631  (59  FR  45811,  45858) 

Section  617  74  OTAA  Procedures  for 
Review  of  Petitions 

This  section  would  set  out  the 
procedures  and  actions  to  be  taken  by 
the  OTAA  to  facilitate  the  Governor’s 
responsibilities  pursuant  to  proposed 
§617  73 

Paragraphs  (a)  and  (b)  would  require 
OTAA.  when  notified  by  a  Governor  of 
a  petition  for  certification  under  the 
NAFTA-TAA  program,  to  review  the 
NAFTA-TAA  Management  Information 
System  established  in  OTAA  to  ensure 
that  a  duplicate  petition  does  not  exist. 

A  case  number  would  be  assigned  to  the 
petition  and  entered  into  the  NAFTA- 
TAA  Management  Information  System. 
The  case  number  would  be  used  to  track 
progress  in  processing  the  petition  by 
both  the  Governor  and  the  Department 
The  case  number  would  also  be  used  in 
the  final  determination  made  by  the 
Secretary  on  the  petition.  When  a 
certification  of  eligibility  is  issued  to  a 
worker  group  in  response  to  a  petition, 
the  case  number  is  used  by  the  State  to 
report  all  program  ser\'ices  and  benefits 
provided  to  certified  workers  during  the 
life  of  the  NAFT.^-TAA  program 
certification. 

The  OTAA  would  also  initiate  the 
Department’s  responsibilities  with 
regard  to  the  petition  when  the  case 
number  is  assigned.  Paragraph  (c)  would 
require  that  OTAA  publish  a  notice  in 
the  Federal  Register.  This  notice  would 
indicate  that  a  petition  has  been 
received  from  a  Governor  and  that 
factfinding  has  been  initiated  in 
response  to  the  petition. 

Paragraph  (d)  would  require  that 
OTAA  notify  the  appropriate  regional 
office  and  State  agency  of  the  case 
number  assigned  to  the  petition 
received  from  a  Governor  and  that 
factfinding  has  been  initiated. 

Paragraphs  (e)  amd  (f)  would  require 
OTAA  to  analyze,  in  a  timely  fashion, 
U.S.  import  data  regarding  the  article(s) 
produced  by  the  petitioning  workers’ 
firm  and  to  FAX  information  to  the 
appropriate  State  agency  regarding 
imports  of  such  article(s)  from  Mexico 


and  Canada,  if  such  import  data  are 
relevant  to  the  determination.  Where 
there  is  a  shift  in  production,  import 
data  would  not  be  relevant  when  the 
Governor  makes  a  preliminary  finding 
on  the  petition. 

Paragraph  (g)  would  require  OTAA  to 
provide  advice  and  guidance  to  State 
agencies  on  all  aspects  of  their 
responsibilities  for  factfinding  and  for 
issuing  preliminary  findings  in  response 
to  NAFFA-TAA  petitions. 

Section  61 7  75  Determinations  by 
Secretary  on  Petitions 

Paragraph  (a)  would  set  out  the 
procedures  and  actions  that  must  be 
taken  by  OTAA,  on  behalf  of  the 
Secretary’,  within  30  days  after  receiving 
the  completed  petition  package  from  the 
Governor  The  30-day  requirement  is 
derived  from  paragraph  (1)  of  section 
250(c)  of  the  Trade  Act. 

The  proposal  would  require  OTA.\  to 
review  the  governor’s  preliminary 
finding  and  to  take  other  actions 
necessary  to  determine  whether  or  not 
the  petition  meets  the  group  eligibility 
requirements  for  certification  in 
§  617  71(a).  To  confirm  the  Governor’s 
preliminary  finding.  OTAA  would  be 
required  to  apply  the  group  eligibility 
requirements  in  paragraphs  (a)  and  (b) 
of  §  617  71.  including  the  “contributed 
importantly”  criterion,  as  appropriate. 
The  customer  list  obtained  by  the 
Governor  from  the  worker’s  firm  would 
be  used  when  applying  the  “contributed 
importantly”  criterion. 

Paragraph  (a)  would  also  require 
OTAA  to  issue  either  a  certification  of 
eligibility  to  workers  to  apply  for 
benefits  under  the  NAFTA-TAA 
program  at  a  local  office  of  the  State 
employment  security  agency  or  to  issue 
a  denial  of  the  certification. 

Paragraph  (b)  would  require  OTAA  to 
notify  the  appropriate  regional  office 
and  State  of  the  Secretary’s 
determination  to  grant  or  deny  a 
certification  of  eligibility,  and  to  publish 
the  determination  in  the  Federal 
Register 

Paragraph  (c)  would  provide  that 
when  the  Secretar>’  issues  a  negative 
determination  regarding  a  petition 
under  the  NAFTA-TAA  program 
because  the  workers’  firm  provides  a 
service  rather  than  produces  an  article, 
as  provided  in  §617  71(b).  a  factfinding 
investigation  to  determine  eligibility  to 
apply  for  benefits  under  the  regular 
TAA  program,  pursuant  to  §617  76(a). 
would  not  be  conducted.  The  negative 
determination  issued  by  the  Secretary  in 
such  instances  would  indicate  that  a 
denial  is  also  issued  pursuant  to  29  CFR 
90.16(0  since  the  requirement  that  the 
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workers’  firm  produce  an  article  has  not 
been  met. 

Section  617.76  Denial  of  Certification 

This  section  would  require  OTAA  to 
review  the  petition  to  ascertain  whether 
the  workers  may  be  certified  under  the 
regular  TAA  program  when  the 
Secretary  issues  a  negative 
determination  on  a  NAFTA-TAA 
petition  under  §  617.73.  Such  a  review 
would  be  done  routinely  and  would  not 
require  the  submission  of  a  petition 
form  for  the  regular  TAA  program.  An 
exception  to  this  requirement  would 
apply  when  the  workers’  firm  provides 
a  service  rather  than  produces  an  article 
pursuant  to  §  617.75(c).  The  group 
eligibility  requirements  for  the  regular 
TAA  program  are  provided  at  29  CFR 
90.16.  While  the  group  eligibility 
requirements  for  the  regular  TAA 
program  are  generally  similar  to  those 
for  the  NAFTA-TAA  program,  there  are 
two  significant  differences. 

First,  under  the  regular  TAA  program, 
increased  imports  of  articles  like  or 
directly  competitive  with  those 
produced  by  the  workers’  firm  are 
considered  fi'om  all  countries,  including 
Mexico  and  Canada,  while  under  the 
NAFTA-TAA  program  only  increased 
imports  fi'om  Mexico  and  Canada  are 
applicable.  Second,  the  provision  that  a 
worker  group  may  be  certified  for 
adjustment  assistance  solely  because  of 
a  shift  in  production  of  articles  does  not 
exist  in  the  regular  TAA  program.  Under 
the  regular  TAA  program,  when  a  shift 
in  production  occurs,  the  workers’  firm 
must  begin  to  import  that  article  in 
order  for  the  workers  to  be  certified. 

Paragraph  (a)  would  require  the 
Department  to  complete  a  factfinding 
investigation  and  issue  a  determination 
as  to  whether  or  not  a  certification  could 
be  issued  under  the  regular  TAA 
program.  As  explained  in  the  previous 
section,  an  exception  to  this 
requirement  would  be  provided  for  in 
situations  where  the  workers’  firm 
provides  a  service  rather  than  produces 
an  article.  The  60-day  period  for  issuing 
a  determination  under  subchapter  A  of 
the  Act,  would  begin  on  the  date  of  the 
denial  of  certification  under  the 
NAFTA-TAA  program. 

Paragraph  (b)  would  provide  that  any 
worker  aggrieved  by  a  decision  of  the 
Secretary  on  a  petition  will  be  afforded 
the  same  rights  for  administrative 
reconsideration  by  the  Department  and 
for  judicial  review  by  the  U  S.  Coiurt  of 
International  Trade  as  provided  to 
workers  pursuant  to  the  applicable 
provisions  of  29  CFR  90.18  and  19. 


Section  617.77  Comprehensive 
Assistance 

This  section  would  require  that, 
except  as  provided  in  §617.78,  workers 
covered  by  a  certification  under  the 
NAFTA-TAA  program  will  be  provided 
reemployment  and  other  program 
services  and  benefits  in  the  same 
manner  and  to  the  same  extent  as 
workers  covered  by  a  certification  under 
the  regular  TAA  program.  These 
services  and  benefits  include 
employment  services,  training,  job 
search  allowances,  relocation 
allowances  and  TRA  payments.  This 
provision  is  consistent  with  section 
250(e)  of  the  Trade  Act  and  would 
assure  uniformity  of  services  and 
benefits  to  all  workers,  unless  otherwise 
set  out  in  proposed  §  617  78. 

Section  61 7.78  TRA  Eligibility 

This  section  would  set  out  provisions 
related  to  eligibility  for  TRA  applicable 
to  workers  who  are  certified  under  the 
NAFTA-TAA  program.  The  conditions 
for  qualifying  for  TRA  are  substantially 
different  for  the  NAFTA-TAA  program 
than  for  the  regular  TAA  program. 

These  differences  would  be  addressed 
by  this  section.  Rules  related  to 
eligibility  for  TRA  not  addressed  by  this 
section  would  be  the  same  as  under  the 
regular  TAA  program. 

Paragraph  (a)  would  provide  that  the 
eligibility  rules  for  the  regular  TAA 
program  set  forth  in  subpart  B  of  part 
617  apply  except  as  those  rules  are 
modified  by  the  section. 

Paragraph  (b)  would  require  that  a 
worker  be  enrolled  in  a  training  program 
approved  under  §  671.22(a)  within  one 
of  two  prescribed  time  periods:  First,  by 
the  later  of  the  last  day  of  the  16th  week 
of  the  worker’s  first  benefit  period,  as 
defined  in  §  617. 3(r)  which  pertains  to 
the  imemployment  compensation 
benefit  period:  or  second,  by  the  later  of 
the  last  day  of  the  6th  week  after  the 
week  in  which  the  Secretary  issues  a 
certification  of  eligibility  covering  such 
worker.  These  time  periods  are  set  forth 
in  accordance  with  paragraph  (B)  of 
section  250(d)(3)  of  the  Trade  Act. 

Paragraph  (c)  would  set  out 
provisions  for  counting  the  weeks  in  the 
16-week  period  in  the  first 
unemployment  compensation  (UC) 
benefit  period  and  would  explain  when 
a  worker  is  considered  to  be  enrolled  in 
training.  Paragraph  (c)(1)  would  provide 
that  the  16-week  period  begins  with  the 
effective  date  of  the  UC  claim  and  ends 
with  the  last  day  of  the  16th  week 
thereafter  and  includes  weeks  of  waiting 
period  credit,  weeks  of  disqualification, 
weeks  of  employment,  and  weeks  of 
unemployment. 


With  respect  to  the  16-week 
enrollment  deadline  the  statute  refers  to 
the  “initial  unemployment 
compensation  period.’’  In  order  to  give 
effect  to  the  word  "initial,”  the 
proposed  rule  refers  to  the  term  “first 
benefit  period,”  as  defined  at  20  CFR 
617. 3(r).  “First  benefit  period”  means 
the  benefit  period  established  after  the 
individual’s  first  qualifying  separation 
or,  if  the  first  qualifying  separation 
occurs  within  an  already  established 
benefit  period,  the  benefit  period  in 
which  such  separation  occurs. 

The  Department  recognizes  that  there 
will  be  situations  in  which  workers  do 
not  qualify  for  TRA  because  they  were 
unable  to  enroll  in  a  training  program 
within  the  statutory  time  periods.  Often 
workers  experience  periods  of 
intermittent  unemployment  after  an 
initial  UC  benefit  period  has  been 
established  and  therefore  will  not  enroll 
in  approved  training  before  the  last  day 
of  the  16th  week  of  the  worker’s  first 
benefit  period.  Such  workers  may  also 
be  separated  fi'om  employment  after  the 
last  day  of  the  6th  week  in  which  the 
certification  is  issued  and  similarly 
delay  enrollment  in  approved  training. 

In  situations  where  both  time  periods 
are  missed,  workers  should  be  advised 
to  file  a  new  petition  under  the  regular 
TAA  program  since  the  time  periods  for 
enrolling  in  training  and  qualifying  for 
TRA  differ  from  the  NAFTA-TAA 
program.  However,  if  the  NAFTA-TAA 
certification  is  based  on  a  shift  in 
production,  a  petition  for  regular  TAA 
may  not  necessarily  result  in  a 
certification. 

Paragraph  (c)(2)  would  provide  that  a 
worker  is  considered  to  be  enrolled  in 
a  training  program  when  the  worker’s 
application  for  training  is  approved  by 
the  State  agency  and  the  training 
institution  or  the  worker  has  furnished 
written  documentation  to  the  State 
agency  that  the  worker  has  been 
accepted  in  approved  training  w'hich 
will  begin  within  30  days.  The  worker 
would  begin  to  collect  TRA  when  the 
conditions  for  enrollment  in  training 
have  been  satisfied  and  the  worker  has 
exhausted  UC  eligibility,  or  would  have 
exhausted  UC  eligibility  if  the  worker 
had  applied  for  UC. 

Paragraph  (d)  would  set  out 
provisions  that  address  extenuating 
circumstances  under  which  a  worker 
may  be  allowed  an  additional  30-day 
period  to  enroll  in  training  in  order  to 
qualify  for  TRA.  The  provision  would 
allow  the  State  to  extend  the  time  for 
enrollment  in  training  for  a  period  not 
to  exceed  30  days,  for  justifiable  cause, 
if,  due  to  circumstances  beyond  the 
worker’s  control,  the  worker  is  unable  to 
enroll  in  training  for  reasons  such  as,  a 
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program  is  abruptly  canceled;  the  first 
available  enrollment  date  is  past  the 
deadline;  injury  or  illness  adversely 
affects  the  ability  of  the  worker  to  enroll 
in  training;  or  intermittent  employment 
prevents  the  worker  from  enrolling  in 
training.  When  the  additional  30  days 
expire,  it  would  not  be  possible  for  a 
worker  to  qualify  for  TRA. 

Workers  who  are  certified  as  eligible 
for  TAA,  but  who  are  not  eligible  for 
UC,  do  not  meet  the  tenure  requirement 
for  TRA,  or  do  not  meet  the  time 
requirements  for  enrollment  in  training 
in  order  to  qualify  for  TRA,  may  be 
eligible  for  income  support  and  other 
services  imder  the  JTPA  Title  III 
program.  State  agency  staff  should 
inform  workers  in  these  situations  of  the 
eligibility  requirements  for  JTPA  Title 
III  income  support  and  assist  them  in 
applying  for  such  income  support. 

Paragraph  (e)  would  require  that  in 
order  for  a  worker  to  collect  basic  TRA 
pursuant  to  this  section,  the  worker 
must  continue  to  participate  in  or 
complete  the  approved  training 
program. 

Paragraph  (fj  would  include  the 
statutory  requirement  that  no  waiver  of 
the  training  requirement  may  be 
authorized  for  workers  certified  under 
the  NAFTA-TAA  program.  This 
provision,  applicable  only  to  the 
NAFTA-TAA  program,  is  derived  from 
paragraph  (A)  in  section  250(d)(3)  of  the 
Trade  Act. 

Paragraph  (g)  would  provide  that  in 
order  to  assist  a  worker  to  complete  an 
approved  training  program,  TRA 
payments  may  be  made  for  up  to  an 
additional  26  weeks  pursuant  to 
§  617.15(b)(1).  Since  there  are  separate 
time  periods  for  enrollment  in  training 
in  order  to  qualify  for  TRA  under  the 
NAFTA-TAA  program,  the  210-day 
requirement  in  §  617.15(b)(2)  would  not 
apply. 

Paragraph  (h)  would  require  the  State 
agency  to  apply  the  break  in  training 
provisions  in  §  617.15(d).  These 
provisions  authorize  the  payment  of 
TRA  during  certain  breaks  in  training. 

The  provisions  of  paragraphs  (f) 
through  (h)  would  assure  consistency  in 
application  of  TRA  payments  to  eligible 
workers  under  both  programs. 

Section  617.79  Nonduplication  of 
Assistance 

This  section  would  set  out  provisions 
to  ensure  that  workers  of  a  firm  who 
have  been  certified  as  eligible  for 
services  and  benefits  under  both  the 
NAFTA-TAA  and  regular  TAA 
programs  do  not  receive  duplicate 
benefits.  These  provisions  are  derived 
from  section  249A  of  the  Trade  Act 


which  addresses  nonduplication  of 
assistance. 

Paragraph  (a)  would  provide  that  a 
worker  may  not  receive  duplicate 
assistance  relating  to  a  separation 
pursuant  to  certifications  under  both  the 
regular  TAA  and  the  NAFTA-TAA 
programs. 

Paragraph  (b)  would  provide  that 
when  a  worker  is  covered  under 
certifications  for  both  NAFTA-TAA  and 
regular  TAA,  based  upon  a  single 
separation,  the  worker  must  make  a  one¬ 
time  election  under  which  certification 
to  receive  benefits.  It  would  also 
provide  that  once  a  decision  is  made  by 
the  worker,  that  decision  may  not  be 
changed.  Further,  the  provision  would 
state  that  if  a  worker  begins  receiving 
benefits  under  either  certification,  the 
commencement  of  such  benefits  would 
constitute  an  election.  This  requirement 
would  assure  compliance  with  the 
statutory  prohibition  of  receiving 
assistance  under  both  programs. 

Paragraph  (c)  would  provide  that  if  a 
worker  has  a  subsequent  separation 
covered  by  the  same  two  certifications, 
the  election  made  pursuant  to  paragraph 
(b)  also  applies  to  any  subsequent 
separations.  This  provision  is  necessary 
so  that  a  worker  electing  benefits  under 
paragraph  (b)  would  not  qualify  for  a 
duplicate  round  of  benefits  because  of  a 
subsequent  qualifying  separation 
covered  by  the  same  two  certifications. 

A  worker  who  is  faced  with  the 
option  of  making  an  election  between 
the  two  TAA  programs  should  be  fully 
informed  of  the  provisions  of  both 
programs  and  the  consequences  of 
electing  one  over  the  other.  Therefore, 
paragraph  (d)  would  require  that  the 
State  agency  staff  provide  information 
on  both  programs  to  workers  faced  with 
making  such  an  election  so  that  the 
workers  can  make  an  informed  decision. 

Section  61 7.80  Coverage  Under  a 
NAFTA-TAA  Certification 

Paragraph  (a)  of  this  section  would 
address  the  reachback  provision  in 
section  506  of  the  NAFTA 
Implementation  Act  which  provides 
that  any  eligible  worker  whose  last  total 
or  partial  separation  occurred  on  or  after 
Decembe  r  8, 1993,  would  be  eligible  to 
receive  NAFTA-TAA  services  and 
benefits.  December  8, 1993  is  the  date 
that  the  NAFTA  Implementation  Act 
was  signed  by  the  President.  It  would 
also  provide  that  the  impact  date  on  a 
certification  of  eligibility  can  be  up  to 
one  year  prior  to  the  date  of  the  petition. 
Therefore,  this  section  would  clarify 
that  a  certification  of  eligibility  under 
the  NAFTA-TAA  program  applies  to 
any  worker  whose  last  total  or  partial 
separation  from  a  firm  or  appropriate 


subdivision  of  a  firm  occurred  within 
one  year  of  the  date  of  the  petition. 
However,  to  be  covered  under  a 
certification,  such  separation  could  not 
occur  any  earlier  than  December  8, 

1993.  Further,  the  certification  of 
eligibility  would  establish  a  termination 
date  of  up  to  two  years  from  the  date  the 
certification  is  issued. 

Paragraph  (b)  would  provide  that  a 
certification  may  be  terminated  by  the 
Secretary,  for  good  cause,  prior  to  the 
date  specified  in  the  certification  of 
eligibility.  This  would  assure  that  the 
Secretary  has  discretion  to  terminate  a 
certification  when  the  conditions  under 
which  the  certification  was  issued  have 
changed  significantly. 

Section  61 7.81  Termination  of 
NAFTA-TAA  Program  Benefits 

This  section,  which  is  derived  from 
section  285(c)(2)  of  the  Trade  Act,  as 
amended  by  section  505  ofthe  NAFTA 
Implementation  Act,  sets  out  provisions 
for  approving  and  paying  assistance, 
vouchers,  allowances  and  other 
payments  to  workers  in  the  NAFTA- 
TAA  program  related  to  the  program 
termination  date  of  the  law. 

Paragraph  (a)  would  require  that, 
except  as  provided  in  paragraph  (b),  no 
assistance,  voucher,  allowance,  or  other 
payment  may  be  provided  under 
subpart  H  after  the  date  that  is  the 
earlier  of  September  30, 1998,  or  the 
date  on  which  legislation  establishing  a 
program  providing  dislocated  workers 
with  comprehensive  assistance  i 

substantially  similar  to  the  assistance  ; 

provided  by  subpart  H  becomes  | 

effective.  j 

Paragraph  (b)  would  provide  that  on  j 
or  before  the  date  described  in  ! 

paragraph  (a),  a  worker  certified  as  ) 

eligible  to  apply,  and  who  has  been  ’ 

determined  by  the  State  agency  to  be 
eligible  for  assistance  under  subpart  H. 
will  continue  to  be  eligible  to  receive  all 
NAFTA-TAA  assistance  for  any  week 
the  worker  meets  the  appropriate 
eligibility  requirements  of  subpart  H. 

This  provision  would  allow  eligible 
workers  to  realize  the  benefits  of  the 
program  and  also  provide  for  an  orderly 
termination. 

Paragraph  (c)  would  require  that, 
pursuant  to  §617.51.  a  favorable 
determination,  redetermination  or 
decision  on  appeal,  regarding  benefits 
and  services  provided  under  subparts  B 
through  E.  must  be  issued  by  the  State 
agency  on  or  before  the  date  described 
in  paragraph  (a)  in  order  for  a  worker  to 
begin  receiving  assistance  for  any  week 
the  worker  meets  the  eligibility 
requirements  of  NAFTA-TAA.  This 
provision  would  prohibit  the  initiation 
of  services  and  benefits  to  workers 
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based  on  State  determinations, 
redeterminations  or  decisions  after  the 
termination  date  of  the  program  as 
provided  for  in  paragraph  (a).  It  is 
important  to  establish  a  cutoff  date  for 
initiation  of  program  service  and 
actions. 

In  order  for  States  to  have  time  to 
make  decisions  with  respect  to 
individual  claimant  benefits  all 
petitioners  for  certification  should  be 
aware  that  the  processing  of  a  petition 
usually  takes  about  40  days.  If  petitions 
for  certification  are  submitted  at  least  40 
days  prior  to  the  termination  date  of  the 
program,  this  (1)  would  likely  allow  for 
the  worker  group  determination  to  be 
issued  by  DOL,  and  (2)  could  provide 
individuals  with  an  opportunity  to 
apply  for  NAFTA-TAA  benefits  at  their 
SESA  local  office  and  have  a 
determination  made  on  their  individual 
application  g^ior  to  the  termination  of 
the  program. 

Other  Technical  Changes 
Subpart  F — Job  Search  Program 

Subpart  F  of  part  617,  which  contains 
§  617  49,  addressing  job  search 
programs,  would  be  removed  and 
subpart  F  would  be  reserved.  The  1986 
amendments  to  the  Act  required  a 
worker  to  participate  in  a  job  search 
program  as  a  condition  for  receiving 
TRA.  The  1988  amendments  to  the  Act 
terminated  this  requirement  and  added 
participation  in  training  as  a  condition 
of  entitlement  for  TRA  for  any  weeks 
which  begin  after  November  21, 1988. 
Therefore,  this  subsection  is  obsolete. 

Section  61 7.50  Determinations  of 
Entitlement:  Notices  to  Individuals 

A  technical  change  to  paragraph  (b)  of 
§  61 7.50  would  be  made  to  correct  an 
error  The  “$600”  amount,  located  in 
the  parenthetical  in  the  second  sentence 
would  be  changed  to  "$800.”  The  $800 
amount  and  not  the  $600  amount  is 
provided  for  job  search  allowances  in 
section  237  of  the  Trade  Act  as  amended 
in  1986. 

Drafting  Information 

This  document  was  prepared  under 
the  direction  and  control  of  the  Deputy 
Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210:  telephone:  (202) 
219-5555  (this  is  not  a  toll  free  number). 

Classification  Executive  Order  12866 

The  proposed  rule  in  this  document  is 
classified  as  a  “significant  regulatory 
action”  under  Executive  Order  12866  on 
Federal  Regulations.  It  may  raise  novel 


legal  or  policy  issues  arising  out  of  legal 
mandates  in  the  President’s  priorities 
since  it  is  related  to  implementation  of 
NAFTA.  It  is  not  likely  to  result  in 
having  an  annual  effect  on  the  economy 
of  $100  million  or  more;  or  create  a 
serious  inconsistency  or  interfere  with 
action  taken  or  planned  by  another 
agency. 

Paperwork  Reduction  Act 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  Ch.  35,  use  of  petition  form 
ETA-9042,  NAFTA  Petition  for  NAFTA 
Transitional  Adjustment  Assistance,  as 
required  in  §  617.72,  has  been  approved 
by  0MB  (OMB  control  number  1205- 
0338).  Form  ETA-9043,  Transitional 
Adjustment  Assistance  Confidential 
Data  Request,  and  Form  ETA-9044, 
Customer  Survey  Form,  as  required  in 
§  617.73,  has  been  approved  by  OMB 
(OMB  control  numbers  1205-0339  and 
1205-0337).  Form  ETA-563,  Quarterly 
Determinations,  Allowance  Activities 
and  Reemployment  Services  Under  the 
Trade  Act,  previously  approved  by 
OMB  (OMB  control  number  1205-0016) 
for  reporting  program  activities  in  the 
regular  TAA  program,  was  also 
approved  by  OMB  for  use  in  reporting 
NAFTA-TAA  program  activity 

Regulatory  Flexibility  Act 

No  regulatory  flexibility  analysis  is 
required  where  the  rule  “will  not  *  *  * 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.” 

5  U.S.C.  605  (b).  The  definition  of  the 
term  “small  entity”  under  5  U.S.C. 

601(6)  does  not  include  States.  Since 
these  regulations  involve  an  entitlement 
program  administered  by  the  States,  and 
are  directed  to  the  States,  no  regulatory 
flexibility  analysis  is  required.  The 
Secretary’  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at  No. 
17.245,  “Trade  Adjustment  Assistance — 
Workers.” 

List  of  Subjects  in  20  CFR  Part  617 

Job  search  assistance,  labor, 
reemployment  services,  relocation 
assistance,  trade  readjustment 
allowances,  imemployment 
compensation,  vocational  education. 


Signed  at  Washington,  D.C.  oh  January  5. 
1995. 

Doug  Ross, 

Assistant  Secretary  of  Labor 

For  the  reasons  set  out  in  the 
preamble,  part  617,  Chapter  V,  Title  20, 
of  the  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  617— TRADE  ADJUSTMENT 
ASSISTANCE  FOR  WORKERS 

1.  The  authority  citation  for  part  617 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  2320,  2331  and  3314; 
Secretary’s  Order  No.  3-81,  46  FR  31117 

2.  Sections  617.1  and  617.2  are 
revised  to  read  as  follows: 

§617.1  Scope. 

(a)  The  regulations  in  this  part  617 
apply  to  the  programs  under  Title  II  of 
chapter  2  of  the  Trade  Act  of  1974,  as 
amended  (the  Act)  in: 

(1)  Subchapter  A  for  workers 
adversely  affected  because  of  increased 
import  competition  (TAA  program  or 
regular  TAA  program):  and 

(2)  Subchapter  D  for  workers 
adversely  affected  because  of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  (NAFTA-TAA  program). 

(b)  Both  programs  identified  in 
paragraph  (a)  of  this  section  provide  for: 

(1)  Reemployment  services,  such  as 
counseling,  testing,  training,  placement, 
and  other  supportive  services; 

(2)  Training,  job  search  and 
relocation;  and 

(3)  Trade  readjustment  allowances 
(TRA)  and  other  allowances  such  as 
allowances  while  in  training,  job  search 
and  relocation  allowances. 

(c)  The  regulations  in  this  part  also 
establish  administrative  requirements 
applicable  to  State  agencies  to  which 
such  individuals  may  apply 

§617.2  Purpose. 

The  Act  created  a  program  of  trade 
adjustment  assistance  (TAA)  to  assist 
individuals  who  became  unemployed  as 
a  result  of  increased  imports  to  return  to 
suitable  employment.  A  specific  TAA 
program  was  added  to  the  Trade  Act  by 
Title  V  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(Pub.  L.  103-182)  to  assist  individuals 
who  become  unemployed  because  of 
increased  imports  from,  or  a  shift  of 
production  to,  Canada  or  Mexico.  The 
regular  TAA  and  NAFTA-TAA 
programs  provide  for  reemployment 
services  and  other  program  benefits  to 
eligible  individuals.  The  regulations  in 
this  part  617  are  issued  to  implement 
the  Act. 


Federal  Register  /  Vol.  60,  No.  10  /  Tuesday,  January  17,  1995  /  Proposed  Rules 


3479 


3.  Section  617.3  is  amended  by 
revising  paragraphs  ())(1),  (mm)  and  (nn) 
to  read  as  follows: 

§617.3  Definitions. 
***** 

(j)(l)  Certification  means  a 
certification  of  eligibility  to  apply  for 
TAA  issued  under  the  Act  with  respect 
to  a  specified  group  of  workers  of  a  firm 
or  appropriate  subdivision  of  a  firm. 

*  *  *  «  * 

(mm)  Trade  adjustment  assistance 
(TAA)  means  the  services  and 
allowances  provided  for  achieving 
reemployment  of  adversely  affect^ 
workers  imder  both  the  regular  TAA 
and  NAFTA-TAA  programs,  including 
TRA,  training  and  other  reem  ployment 
services,  job  search  allowances  and 
relocation  allowances. 

(nn)  Trade  readjustment  allowance 
(TRA)  means  a  weekly  allowance 
payable  to  an  adversely  affected  worker 
with  respect  to  such  worker’s 
unemployment  under  this  part  617 
***** 

4.  Section  617.4  is  amended  by 
revising  paragraphs  (a),  (c).  (d)(l)(i), 
(e)(1),  (e)(2),  and  (e)(3)  to  read  as 
follows: 

§  61 7.4  Benefit  information  to  workers. 

(a)  Providing  information  to  workers. 
State  agencies  shall  provide  full 
informaticm  to  workers  about  the  benefit 
allowances,  training,  and  other 
employment  services  available  under 
this  part  and  about  the  petition  and 
application  procedures,  and  the 
appropriate  filing  dates  for  such 
allowances,  training  and  services. 
***** 

(c)  Providing  information  to  State 
vocational  education  agencies  and 
others.  State  agencies  shall  inform  the 
State  Board  for  Vocational  Education  or 
equivalent  agency  and  other  public  or 
private  agencies,  institutions,  and 
employers,  as  appropriate,  of  each 
certification  issued  under  the  Act  and  of 
projections,  if  available,  of  the  needs  for 
training  under  section  236  of  the  Act  as 
a  result  of  such  certification. 

(d)  Written  and  newspaper  notices. — 

(1)  Written  notices  to  workers,  (i)  Upon 
receipt  of  a  certification  issued  by  the 
Department  of  Labor,  the  State  agency 
shall  provide  a  written  notice  through 
the  mail  of  the  benefits  available  under 
this  part  to  each  worker  covered  by  a 
certification  of  eligibility  issued  under 
the  Act  when  the  worker  is  partially  or 
totally  separated  or  as  soon  as  possible 
after  the  certification  is  issued  if  such 
workers  are  already  partially  or  totally 
separated  from  adversely  affected 
employment. 


(ii)  *  «  * 

***** 

(e)*  *  * 

(1)  Advise  each  worker  who  applies 
for  unemployment  insurance  under  the 
State  law  of  the  benefits  available  under 
this  part  and  the  procedures  and 
deadlines  for  applying  for  such  benefits. 

(2)  Facilitate  the  early  filing  of 
petitions  under  the  Act  and  §  617.4(b)  of 
this  part  for  any  workers  who  the 
agency  considers  are  likely  to  be  eligible 
for  benefits.  State  agencies  shall  utilize 
information  received  by  the  State’s 
dislocated  worker  unit  to  faciUtate  the 
early  filing  of  petitions  under  the  Act  by 
workers  potentially  adversely  affected 
by  imports  or,  pursuant  to  §  617.71  of 
this  part,  a  shift  in  production  to  Mexico 
or  Canada  for  workers  affected  by 
NAFTA. 

(3)  Advise  each  adversely  affected 
w'orker  to  apply  for  approval  of  training 
under  §61 7.22(a)  as  early  as  possible 
after  a  certification  of  eligibility  for  TAA 
issued  by  the  Department  in  order  that 
the  worker  can  meet  the  time  period  for 
qualifying  for  TRA  payments  pursuant 
to  §§  617.11(a)(2)  (vii)  and  617.78  of  this 
part. 

***** 

5.  Section  617.10(b)  is  revised  to  read 
as  follow’s; 

§617.10  Applications  for  TRA. 
***** 

(b)  Timing  of  applications.  (1)  For 
purposes  of  the  regular  TAA  program, 
an  initial  application  for  TRA,  and 
applicaticms  for  TRA  for  weeks  of 
unemployment  beginning  before  the 
initial  application  for  TRA  is  filed,  may 
be  filed  within  a  reasonable  period  of 
time  after  publication  of  the 
determination  certifying  the  appropriate 
group  of  workers  under  the  Act. 
However,  an  application  for  TRA  for  a 
week  of  unemployment  beginning  after 
the  initial  application  is  filed  shall  be 
filed  within  the  time  limit  applicable  to 
claims  for  regular  compensation  under 
the  applicable  State  law.  For  purposes 
of  this  paragraph  (b)(1),  a  reasonable 
period  of  time  means  such  period  of 
time  as  the  individual  had  good  cause 
for  not  filing  earlier,  which  shall 
include,  but  not  be  limited  to,  the 
individual’s  lack  of  knowledge  of  the 
certification  or  misinformation  supplied 
the  individual  by  the  State  agency. 

(2)  For  purposes  of  the  NAFTA-TAA 
program.  eligibiUty  for  TRA  is  related  to 
enrollment  in  an  approved  training 
program  within  the  time  periods 
specified  in  §  617.78(b)  of  this  part. 


§  617.49  (Subpart  F)  [Removed  and 
Reserved) 

6.  Subpart  F,  consisting  of  §617.49,  of 
part  617,  is  removed  and  reserved. 

§617.50  [Amended] 

7.  In  §  617.50(b),  remove  the  word 
”$600”  located  in  the  parenthetical  in 
the  second  sentence,  and  add.  in  its 
place,  "$800.” 

8.  A  new  subpart  H  is  added  to  part 
617  to  read  as  follows: 

Subpart  H — NAFTA  Transitional  Adfustment 
Assistance. 

Sec. 

617  70  Definitions. 

617  71  Croup  eligibility  requirements; 
factfinding. 

617  72  Filing  of  petitions. 

617  73  Findings  and  assistance. 

617  74  OTAA  procedures  for  review  of 
petitions. 

617  75  Determinations  by  Secretary  on 
petitions. 

617  76  Denial  of  certification;  review  and 
appeals. 

617  77  Comprehensive  assistance. 

617.78  TRA  eligibility 

617.79  Nonduplication  of  assistance. 

617.80  Coverage  under  a  NAFTA-TAA 
certification. 

617.81  Termination  of  NAFTA-TAA 
program  benefits. 

§617.70  Definitions. 

The  following  definitions,  which  are 
primarily  used  in  this  subpart  H,  shall 
apply  to  all  of  part  617: 

(a)  Appropriate  subdivision  means  an 
establishment  in  a  multi  -establishment 
firm  that  produces  the  domestic  articles 
in  question  or  a  distinct  part  or  section 
of  an  establishment  (whether  or  not  the 
firm  has  more  than  one  establishment) 
where  the  articles  are  produced.  This 
term  includes  auxiliary  facilities 
operated  in  conjunction  with  (whether 
or  not  physically  separate  firom) 
production  facilities. 

For  purposes  of  this  definition,  an 
“establishment”  is  interpreted  to 
include  a  place  of  business  together 
with  its  employees,  merchandise  and 
equipment. 

(b)  Contributed  importantly  means  a 
cause  which  is  important  but  not 
necessarily  more  important  than  any 
other  cause. 

(c)  Firm  means  an  individual 
proprietorship,  partnership,  joint 
venture,  association,  corporation 
(including  a  development  corporation), 
business  trust,  cooperative,  trustee  in 
bankruptcy,  and  receiver  under  decree 
of  any  court.  A  firm,  together  with  any 
predecessor  or  successor-in-interest,  or 
together  with  any  affiliated  firm 
controlled  or  substantially  beneficially 
owned  by  substantially  the  same 
persons,  may  be  considered  a  single 
firm. 
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(d)  Governor  means  the  chief  elected 
executive  branch  official  of  a  State  of 
the  United  States,  the  District  of 
Columbia,  or  the  Commonwealth  of 
Puerto  Rico. 

(e)  Increased  imports  means  that 
imports  have  increased  either  absolutely 
or  relative  to  domestic  production 
compared  to  a  representative  base 
period.  The  representative  base  period 
shall  be  one  year  consisting  of  the  four 
quarters  immediately  preceding  the  date 
which  is  twelve  months  prior  to  the  date 
of  the  petition. 

(0  Like  or  directly  competitive  means 
that  “like”  articles  are  those  which  are 
substantially  identical  in  inherent  or 
intrinsic  characteristics  (i.e.,  materials 
from  which  the  articles  are  made, 
appearance,  quality,  texture,  etc.);  and 
“directly  competitive”  articles  are  those 
which,  although  not  substantially 
identical  in  their  inherent  or  intrinsic 
ciharacteristics,  are  substantially 
equivalent  for  commercial  purposes 
(j.e.,  adapted  to  the  same  uses  and 
essentially  interchangeable  therefor).  An 
imported  article  is  “directly 
competitive”  with  a  domestic  article  at 
an  earlier  or  later  stage  of  processing, 
and  a  domestic  article  is  “directly 
competitive  with”  an  imported  article  at 
an  earlier  or  later  stage  of  processing,  if 
the  importation  of  the  article  has  an 
economic  effect  on  producers  of  the 
domestic  article  comparable  to  the  effect 
of  importation  of  articles  in  the  same 
stage  of  processing  as  the  domestic 
article. 

(g)  NAFTA-TAA  program  means  the 
transitional  adjustment  assistance 
program  for  adversely  affected  workers 
established  under  subchapter  D,  Ch.  2, 
Title  11  of  the  Trade  Act,  as  added  by 
Title  V  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(Pub.  L.  103-182). 

(h)  Office  of  Trade  Adjustment 
Assistance  (OTAA)  means  the 
organization  within  the  Department  of 
Labor  responsible  for  the  administration 
of  the  trade  adjustment  assistance 
program  for  workers. 

(i)  Regular  TAA  program  means  the 
program  established  under  Title  II, 
chapter  2  of  the  Trade  Act  of  1974,  as 
amended,  for  workers  covered  by  a 
certification  of  eligibility  issued  under 
subchapter  A  of  chapter  2.  These 
workers  may  be  eligible  for  benefits 
under  subparts  B  through  E  of  this  part. 

(j)  Shift  in  production  means: 

(1)  A  change  in  the  location  of  the 
production  of  an  article  by  such 
workers’  firm  or  appropriate 
subdivision,  that  was  formerly  produced 
in  the  U.S.  by  the  workers’  firm,  to  a 
producing  plant  located  in  Mexico  or 
Canada,  or 


(2)  A  contract  or  license  by  such 
workers’  firm,  or  appropriate 
subdivision,  producing  the  article  in  the 
U.S.,  to  have  a  firm  produce  that  article 
in  Mexico  or  Canada. 

(k)  Significant  number  or  proportion 
of  workers  means  that: 

(l)  In  most  cases,  partial  or  total 
separations,  or  both,  as  defined  in 

§  617.3{cc)  and  (11)  of  this  part,  in  a  firm 
or  appropriate  subdivision  thereof,  that 
are  the  equivalent  to  a  total 
unemployment  of  five  (5)  percent  of  the 
workers  or  50  workers,  whichever  is 
less;  or 

(2)  At  least  three  workers  in  a  firm  (or 
appropriate  subdivision  thereof)  with  a 
work  force  of  fewer  than  50  workers 
would  ordinarily  have  to  be  affected, 

§  617.71  Group  eligibility  requirements; 
factfinding. 

(a)  A  group  of  workers  (including 
workers  in  any  agricultural  firm  or 
subdivision  of  an  agricultural  firm)  shall 
be  certified  as  eligible  to  apply  for 
adjustment  assistance  under  the 
NAFTA-TAA  program  pursuant  to  a 
petition  filed  under  §  617.72  of  this  part 
if  the  Secretary  determines  that  a 
significant  number  or  proportion  of  the 
workers  in  such  workers’  firm  or  an 
appropriate  subdivision  of  the  firm  have 
become  totally  or  partially  separated,  or 
are  threatened  to  become  totally  or 
partially  separated,  and  either — 

(1)  That: 

(1)  The  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely; 

(ii)  Imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or 
subdivision  have  increased;  and 

(iii)  The  increase  in  imports  under 
paragraph  (a)(1)  (ii)  of  this  section 
contributed  importantly  to  such 
workers’  separation  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers’  firm  or 
appropriate  subdivision  to  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  that  are 
produced  by  the  firm  or  appropriate 
subdivision.  The  article  shall  have  been 
formerly  produced  by  a  U.S.  located 
firm  or  appropriate  subdivision  of  the 
firm  and  is  now  produced  in  Mexico  or 
Canada.  A  shift  in  production  may 
occur  either  by  the  firm  or  subdivision 
moving  production  of  the  article  to 
Mexico  or  Canada,  or  the  U.S.  located 
firm  contracting  or  licensing  for 
production  of  an  article  with  a  firm 
located  in  Mexico  or  Canada. 


(b)  Workers  of  firms  that  provide  a 
service  only,  rather  than  produce  an 
article,  are  excluded  from  coverage. 

§  617.72  Filing  of  petitions. 

(a)  A  petition  for  certification  of 
eligibility  to  apply  for  benefits  under  the 
NAFTA-TAA  program  (Form  ETA- 
9042,  “Petition  For  NAFTA  Transitional 
Adjustment  Assistance”)  shall  be  filed 
by  a  group  of  workers  (including 
workers  in  any  agricultural  firm  or 
subdivision  of  an  agricultural  firm)  or 
by  their  certified  or  recognized  union  or 
by  any  other  duly  authorized 
representative.  Such  petition  shall  be 
submitted  to  the  Governor  of  the  State 
in  which  the  manufacturing  facility  is 
located,  or  to  the  State  official  or 
organization  designated  by  the 
Governor.  For  purposes  of  this 
paragraph,  “group”  means  three  or  more 
workers  in  a  firm  or  an  appropriate 
subdivision. 

(b)  Copies  of  tlie  NAFTA-TAA 
petition  form  with  the  address  for  filing 
the  petition  in  the  State  shall  be 
available  in  every'  local  employment 
ser\'ice  and  unemployment  insurance 
office.  Such  forms  shall  also  be  made 
available  at  the  offices  ot  cooperating 
agencies. 

§  61 7.73  Findings  and  assistance. 

(a)  Upon  the  receipt  of  a  NAFTA- 
TAA  petition,  the  Governor  shall  take 
the  following  actions  within  10  days 
after  receiving  the  petition — 

(1)  Record  tne  date  of  receipt  of  the 
petition  on  the  face  sheet. 

(2)  Review  the  petition  for 
completeness  and  clarity. 

(3)  Initiate  a  factfinding  investigation 
in  response  to  each  petition  to  ascertain 
whether  the  group  eligibility 
requirements  in  §617.71  of  this  part 
have  been  met. 

(4)  Telephone  the  company  official 
listed  as  the  contact  person  on  the 
petition  and  address  the  following: 

(i)  Determine  if  the  official  listed  on 
the  petition  is  the  appropriate  contact. 

If  not,  record  the  name,  telephone 
number  and  FAX  number  (if  available) 
of  tlie  appropriate  contact  person  on  the 
face  of  the  petition; 

(ii)  Confirm  the  article  description 
reported  on  the  petition  for  accuracy; 

(iii)  Obtain  preliminary  information 
regarding  total  and  partial  worker 
separations  at  the  firm  during  the  past 
12  months; 

(iv)  If  there  were  separations  or 
threats  of  separations,  ascertain  if  the 
company  increased  imports  from 
Mexico  or  Canada,  had  an  actual  or 
threatened  shift  of  production  to  either 
country,  or  lost  sales  to  customers  who 
purchase  from  firms  importing  from 
Mexico  or  Canada;  and 
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(v)  Inform  the  official  that  data 
request  forms  will  be  sent  by  FAX  (if 
available)  or  by  mail,  and  otkaia  a 
commitment  to  supply  the  requested 
information  promptly  in  order  that  a 
preliminary  finding  can  be  made  within 
10  days. 

(5)  FAX  (if  available)  or  mail  the  data 
request  forms,  which  include  a  request 
for  a  listing  of  company  customers,  to 
the  company  official,  specifying  a  due 
date  for  the  information  to  be  returned 
via  FAX  or  mail. 

(6)  Inform  the  State  employment 
security  agency,  and  other  cooperating 
agencies  as  appropriate,  that  factfinding 
on  a  petition  is  underway. 

(7)  FAX  the  face  page  of  the  petition 
form  as  well  as  any  corrections  or 
additions  obtained  during  telephone 
contacts  with  the  company  official  to 
OTAA.  Based  on  receipt  of  this 
information  OTAA  shall  assign  a 
NAFTA-TAA  file  number  to  the  case. 
OTAA  shall  initiate  an  analysis  of  data 
regarding  imports  from  Canada  or 
Mexico  of  the  subject  article  except 
when  the  petition  form  indicates  that 
the  workers’  firm  shifted  production  to 
Mexico  or  Canada.  When  a  shift  in 
production  is  indicated,  data  on  imports 
shall  be  furnished  to  the  State  only 
upon  the  receipt  of  further  information 
from  the  State  that  a  shift  in  production 
could  not  be  substantiated. 

(8)  As  appropriate,  make  import  data 
obtained  from  OTAA  jrart  of  the  case 
file  and  use  such  data  in  making  a 
preliminary  finding. 

(9)  If  the  data  package  has  not  been 
received  ftt)m  the  company  official, 
contact  the  company  official  to  urge 
completion  and  transmittal  of  the  data 
package  by  FAX  (if  available)  or  mail. 

(10)  If  the  company  official  fails  to 
cooperate  pursuant  to  the  requirements 
of  this  section,  the  State  has  the 
authority  to  inform  the  company  of  the 
subpoena  authority  provided  in  §  617.53 
of  this  part  and,  if  necessary,  issue  a 
subpoena  for  the  required  information. 

(11)  Make  a  preliminary  finding  of 
whether  the  group  eligibility 
requirements  of  §  617.71  of  this  part 
have  been  met,  except  that  the 
“contributed  importantly”  test  in 

§  617.71(a)(l)(iii)  of  this  part  shall  not 
be  applied  when  the  Governor  makes  a 
preliminary  finding. 

(12)  Transmit  the  petition  package, 
with  the  preliminary  finding,  to  OTAA 
by  FAX.  The  petition  package  shall 
include  the  petition  face  sheet,  data 
packet  (including  the  customer  list),  and 
the  reasons  for  the  preliminarj'  finding. 

(13)  Notify  the  petitioners  of  the 
preliminary  finding  and  that  the 
petition  package  was  submitted  to  the 
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Departnrent  of  Labor  for  review  and 
final  determination. 

(b)  When  the  actions  required  by 
paragraph  (a)  of  this  section  are  not 
completed  within  10  days,  every 
possible  effort  should  be  undertaken  to 
complete  them  as  soon  thereafter  as 
possible. 

(c)  When  an  affirmative  preliminary 
finding  is  made  pursuant  to  this  section, 
the  Governor  shall,  pursuant  to  20  CFR 
§  631.3(1),  make  rapid  response  and 
basic  readjustment  services  under  JTPA 
Title  III  (Economic  Dislocation  and 
Worker  Adjustment  Assistance  Act) 
available  to  the  workers. 

§  617.74  OTAA  procedures  tor  review  of 
petitions. 

When  notified  by  the  Governor  of  a 
petition  under  the  NAFTA-TAA 
program,  OTAA  shall: 

(a)  Ensure  that  duplicate  petitions  do 
not  exist,  assign  a  number  to  the  case 
according  to  the  NAFTA-TAA 
Management  Information  System,  and 
inform  the  State  of  the  assigned  number, 

(b)  Enter  the  case  number  in  the 
NAFTA-TAA  Management  Information 
System  and  initiate  the  Department  of 
Labor’s  responsibilities  regarding  the 
petition; 

(c)  Publish  a  notice  in  the  Federal 
Register  indicating  that  a  petition  has 
been  received  from  a  Governor  and  that 
factfinding  has  been  initiated; 

(d)  Notify  the  appropriate  regional 
offices  and  State  agency  of  the  number 
assigned  to  the  case  and  that  factfinding 
has  been  initiated  in  respon.se  to  the 
petition; 

(e)  Analyze  in  a  timely  fashion, 
aggregate  U.S.  imports  for  the  article(s) 
listed  in  the  petition  that  are  like  or 
directly  competitive  with  the  article(s) 
produced  at  the  subject  firm,  if  such 
information  is  relevant  to  the 
determination; 

(f)  As  appropriate,  FAX  information  to 
the  State  regarding  relevant  imports 
from  Mexico  or  Canada  based  on  the 
aggregate  import  analysis;  and 

(g)  Provide  advice  and  guidance  to 
State  agencies  on  their  responsibilities 
for  factfinding  and  issuing  preliminary 
findings  in  response  to  NAFTA-T.^A 
program  petitions. 

§  617.75  Determinations  by  Secretary  on 
petitions. 

(a)  Within  30  days  after  receiving  the 
completed  petition  package  from  the 
Governor,  OTAA  shall: 

(1)  Review  the  Governor’s  preliminary 
finding; 

(2)  Determine  whether  or  not  the 
petition  meets  the  group  eligibility 
requirements  for  certification  in 

§  617.71  of  this  part;  and 
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(3)  Issue  or  deny  a  certification  of 
eligibility  to  workers  to  apply  for 
benefits  under  the  NAFTA-TAA 
program  at  a  local  office  of  the  State 
enmloyment  security  agency 
(d)  The  Secretary’s  determination  to 
grant  or  deny  a  certification  of  eligibility 
shall  be  sent  to  the  appropriate  regional 
office  and  the  State,  and  be  published  in 
the  Federal  Register. 

(c)  When  the  Secretary  issues  a 
negative  determination  regarding  a 
petition  under  the  NAFTA-TAA 
program  in  which  the  workers’  firm 
provides  a  service  rather  than  produces 
an  article,  as  required  for  certification 
under  §  617.71  of  this  part,  an 
investigation  pursuant  to  paragraph  (a) 
of  §  617.76  of  this  part  shall  not  be 
conducted.  The  negative  determination 
issued  by  the  Secretary  may,  in  such 
situations,  also  deny  certification  under 
29  CFR  90.16(f)  since  the  requirement 
that  the  workers’  firm  produce  an  article 
has  not  been  met. 

§617.76  Denial  of  certification;  review  and 
appeals. 

(a)  A  petition  for  which  a  certification 
of  eligibility  has  been  denied  under  the 
NAFTA-TAA  program  shall  be 
reviewed  by  OTAA  within  60  days  to 
determine  if  a  certification  may  Iw 
issued  under  the  regular  TAA  program, 
except  as  provided  in  paragraph  (c)  of 

§  617  75  of  this  part.  This  review  shall 
be  conducted  in  accordance  with  the 
group  eligibility  requirements  of  the 
regular  TAA  program  in  29  CFR 
90.16(b).  The  60-day  time  period  shall 
begin  on  the  date  that  the  denial  of 
certification  of  eligibility  of  the 
NAFTA-TAA  petition  is  issued. 

(b)  Workers  aggrieved  by  a  decision  of 
the  Secretary  of  Labor  on  a  petition 
under  the  NAFTA-TAA  program  shall 
be  afforded  the  same  rights  for 
administrative  reconsideration  by  the 
Department  of  Labor  and  for  judicial 
review  by  the  U.  S.  Court  of 
International  Trade  as  provided  to 
workers  pursuant  to  the  applicable 
provisions  of  29  CFR  §§90.18  and 
90.19. 

§  617.77  Comprehensive  assistance. 

Except  as  provided  in  §  617  78  of  this 
part,  workers  covered  by  a  certification 
of  eligibility  under  the  NAFTA-TA.^ 
program  shall  be  provided 
reemployment  and  other  program 
services  and  benefits  under  this  part  in 
the  same  manner  and  to  the  same  extent 
as  workers  covered  by  a  certification 
under  the  regular  TAA  program. 

§617.78  TRA  eligibility. 

(a)  Except  as  provided  in  this  .section, 
subpart  B  of  this  part  shall  apply  in 
determining  eligibility  for  TRA. 
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(b)  To  be  <v*ligible  for  TRA  under  this 
subpart  H,  a  worker  must  be  enrolled  in 
a  training  program  approved  under 

§  617.22(a)  of  this  part  by  the  later  of  the 
last  day  of  the — 

(1)  16th  w  eek  of  such  worker’s  first 
benefit  period  as  defined  in  §617.3(r)  of 
this  part;  or 

(2)  6th  week  after  the  week  in  which 
the  Secretary  of  Labor  issues  a 
certification  of  eligibility  covering  such 
w'orker. 

(c)  For  purposes  8f  this  section — 

(1)  The  16-week  period  begins  with 
the  efiective  date  of  the  UC  claim  and 
ends  with  the  last  day  of  the  16th  week 
thereafter  and  includes  weeks  of  waiting 
period  credit,  weeks  of  disqualification, 
weeks  of  employment,  and  weeks  of 
unemployment;  and 

(2)  A  worker  shall  be  considered  to  be 
enrolled  in  training  when  the  worker’s 
application  for  training  is  approved  by 
the  State  agency  and  the  training 
institution  or  the  worker  has  furnished 
written  documentation  to  the  State 
agency  that  the  worker  has  been 
accepted  in  the  approved  training 
program  beginning  within  30  calendar  . 
days. 

(id)  A  State  may  extend  the  time  for 
enrollment  in  training  required  by  this 
section  for  a  period  not  to  exceed  30 
days  for  justifiable  cause  if,  due  to 
circiunstances  beyond  the  worker’s 
control,  the  worker  is  unable  to  enroll 
in  training  if,  for  example: 

(1)  A  program  is  abruptly  canceled; 

(2)  The  first  available  enrollment  date 
is  past  the  deadline; 

(3)  Injury  or  illness  adversely  affects 
the  ability  of  a  worker  to  enroll  in 
training;  or 

(4)  Intermittent  employment  prevents 
the  worker  from  enrolling  in  training. 

(e)  In  order  to  collect  basic  TRA 
pursuant  to  this  section,  workers  shall 
continue  to  participate  in,  or  have 
completed,  an  approved  training 
pro^am. 

Jf)  No  waiver  from  the  training 
requirement  shall  be  granted. 

(g)  To  assist  an  individual  to  complete 
an  approved  training  program, 
additional  TRA  payments  may  be  made 


for  up  to  26  weeks  in  the  26-week 
eligibility  period  established  pursuant 
to  §  617.15(b)  of  this  part.  The  210-day 
requirement  in  §  617.15(b)(2)  shall  not 
apply  since  there  are  separate  time 
periods  for  enrollment  in  training  in 
order  to  qualify  for  TRA  under  the 
NAFTA-TAA  program. 

(h)  The  break  in  training  provisions  in 
§  617.15(d)  of  this  part  shall  be  applied 
when  administering  the  requirements  of 
this  section. 

§  61 7.79  Nonduplication  of  assistance. 

(a)  No  worker  shall  receive  duplicate 
assistcUice  relating  to  a  separation 
pursuant  to  certifications  under  the 
regular  TAA  and  the  NAFTA-TAA 
programs. 

(b)  When  a  worker  is  covered  under 
certifications  for  both  the  NAFTA-TAA 
and  regular  TAA  programs  based  upon 
a  single  separation,  the  worker  shall 
make  a  one-time  election  under  which 
certification  to  receive  benefits.  Once  a 
decision  is  made  by  the  worker,  it  shall 
not  be  changed.  If  a  worker  begins 
receiving  benefits  under  either 
certification,  this  shall  constitute  an 
election. 

(c)  If  a  worker  has  a  subsequent 
separation  covered  by  the  same  two 
certifications  referred  to  in  paragraph  (b) 
of  this  section,  the  election  made  under 
paragraph  (b)  of  this  section  shall  also 
apply  to  the  subsequent  separation. 

(d)  The  State  agency  shall  provide  a 
w’orker  who  is  covered  under 
certifications  for  both  the  NAFTA-TAA 
and  regular  TAA  programs  with 
information  on  both  programs  so  that 
the  worker  can  make  an  informed 
choice  with  respect  to  the  election 
required  by  paragraph  (b)  of  this  section. 

§  617.80  Coverage  under  a  NAFTA-TAA 
certification. 

(a)  A  certification  of  eligibility  under 
the  NAFTA-TAA  program  shall  apply 
to  any  w’orker  whose  last  total  or  partial 
separation  from  a  firm  or  appropriate 
subdivision  of  a  firm  occurred: 

(1)  On  or  after  the  impact  date  on 
which  total  or  partial  separations  began 
or  threatened  to  begin  in  the  adversely 


affected  employment  as  specified  in  the 
certification  under  which  the  worker 
group  is  covered.  In  no  event  shall  the 
impact  date  be  more  than  one  year 
before  the  date  of  the  petition  on  which 
the  certification  is  issued  or  earlier  than 
December  8, 1993;  and 

(2)  On  or  before  the  expiration  of  the 
2-year  period  beginning  on  the  date  on 
which  the  determination  was  made. 

(b)  A  certification  of  eligibility  may  be 
terminated  by  the  Secretary,  for  good 
cause,  prior  to  the  date  specified  in 
paragraph  (a)(2)  of  this  section. 

§  617.81  Termination  of  NAFTA-TAA 
program  benefits. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  assistance, 
voucher,  allowance,  or  other  payment 
may  be  provided  under  this  subpart  H 
after  the  day  that  is  the  earlier  of — 

(1)  September  30, 1998,  or 

(2)  The  date  on  which  legislation 
establishing  a  program  providing 
dislocated  workers  with  comprehensive 
assistance  substantially  similar  to  the 
assistance  provided  by  this  subpart  H 
becomes  effective. 

(b)  A  worker  certified  as  eligible  to 
apply,  and  who  has  been  determined  by 
the  State  agency  to  be  eligible  for 
assistance  under  this  subpart  on  or 
before  the  date  described  in  paragraph 
(a)  of  this  section,  shall  continue  to  be 
eligible  to  receive  all  assistance 
provided  under  this  subpart  for  any ' 
week  the  worker  meets  the  appropriate 
eligibility  requirements  of  this  subpart. 

(c)  Pursuant  to  §  617.51  of  this  part,  a 
favorable  determination, 
redetermination  or  decision  on  appeal, 
regarding  benefits  and  services  provided 
under  subparts  B  through  E  of  this  part, 
must  be  issued  by  the  State  agency  on 
or  before  the  date  described  in 
paragraph  (a)  of  this  section  in  order  for 
a  worker  to  begin  receiving  NAFTA- 
TAA  assistance  for  any  week  the  worker 
meets  the  eligibility  requirements  of  this 
subpart. 

IFR  Doc.  95-911  Filed  1-13-95:  8:45  am) 
BILLING  CODE  4510-30-P 


Tuesday 

January  17,  1995 


Part  V 


Department  of  State 

Entry  Into  Force  for  the  United  States  of 
the  Convention  on  the  Limitation  Period 
in  the  International  Sale  of  Goods,  With 
Protocol;  Notice 


3484 


Federal  Register  /  Vol.  60,  No.  10  /  Tuesday,  January  17,  1995  /  Notices 


DEPARTMEMT  OF  STATE 

[Public  Notice  2133] 

Entry  Into  Force  for  the  United  States 
of  the  Convention  on  the  Limitation 
Period  in  the  International  Sale  of 
Goods,  With  Protocol 

The  1974  Convention  on  the 
Limitation  Period  in  the  International 
Sale  of  Goods,  done  at  New  York  June 
4, 1974,  and  the  Protocol  amending  the 
Convention,  done  at  Vienna  April  11, 
1980,  entered  into  force  for  the  United 
States  December  1, 1994.  The 
Convention  and  Protocol  were  prepared 
under  the  auspices  of  the  United 
Nations  Commission  on  International 
Trade  Law  (UNCITRAL).  This  notice 
reproduces  the  official  United  Nations 
consolidated  text  of  the  Convention  as 
amended,  for  use  by  transactional 
parties  and  for  purposes  of  citation.  The 
Convention  and  the  Protocol  will  be 
published  in  the  Department’s  Treaties 
and  Other  International  Agreements 
Series  (“T  I.A.S.”). 

The  Convention  sets  forth 
international  rules,  applicable  between 
States  party  to  the  Convention,  on  time 
limits  (“statutes  of  limitation’’]  for 
making  legal  claims  with  regard  to  sales 
of  goods  which  are  covered  by  the 
Convention.  The  Convention  also 
includes  provisions  on  application  of 
the  rules  to  particular  types  of  cases, 
extensions  of  time  limits,  the  effect  of 
expiration  of  the  time  limits,  and  other 
related  matters.  Consumer  transactions 
as  defined  are  not  covered.  The 
Convention  operates  in  international 
trade  as  the  equivalent  of  a  statute  of 
limitations  in  domestic  sales 
transactions.  It  substitutes  uniform  rules 
for  the  different  concepts  and  widely 
divergent  limitation  periods  now  found 
in  many  legal  systems.  Parties  to 
commercial  transactions  otherwise 
covered  by  the  Convention  may 
expressly  opt  out  of  coverage  by  the 
Convention. 

United  States  accession,  after  Senate 
advice  and  consent,  was  coupled  with  a 
declaration  that  the  United  States  will 
not  be  bound  by  Article  I  of  the  1980 
Protocol,  which  amended  Article  3  of 
the  1974  Convention.  Thus,  the  original 
version  of  Article  3  is  in  force  for  the 
United  States,  and  is  reproduced  in  the 
following  treaty  text.  The  original 
Article  3  limits  the  scope  of  application, 
permitting  greater  commercial 
predictability  as  to  when  the 
Convention  applies. 

h)  addition,  the  Convention  text 
reproduced  below  includes  by  footnote 
the  original  text  of  several  other  Articles 
of  the  1974  Convention  which  were 
amended  by  the  1980  Protocol.  The 


original  1974  text  of  those  Articles  will 
apply  as  between  the  United  States  and 
several  States  party  to  the  1974 
Convention  which  have  not  as  yet  also 
adopted  the  1980  amendments.  Those 
countries,  along  with  others  party  to  the 
amended  Convention  as  of  December  1, 
1994,  are  listed  below. 

A  brief  description  of  the  Convention 
and  Protocol  may  be  found  in  the 
Section-by-Section  analysis  that 
accompanied  the  Message  from  the 
President  transmitting  the  Convention 
and  Protocol  to  the  Senate;  see  Senate 
Treaty  Doc.  103-10,  103d  Cong.,  1st 
Sess.  (1993).  The  American  Bar 
Association  endorsed  United  States 
accession  to  the  Convention  as 
amended;  a  report  of  the  Section  on 
International  Law  and  Practice  on  the 
Convention  is  published  in  the  Section’s 
review.  The  International  Lawyer,  at 
volume  24,  pages  383-599  (Summer 
1990). 

The  parties  to  the  Convention  as  of 
December  1, 1994  are  listed  below;  all 
States  are  parties  to  both  the  Convention 
and  the  Protocol,  except  those  followed 
by  an  asterisk  which  are  States 
party  only  to  the  1974  Convention: 
Mexico,  Argentina,  Bosnia,  Czech 
Republic,  Dominican  Republic*,  Egypt. 
Ghana*,  Guinea,  Hungary,  Norway*, 
Romania,  Slovakia,  Uganda,  Ukraine*, 
Yugoslavia*  and  Zambia.  The 
provisions  of  the  original  1974 
Convention  will  apply  as  between  the 
United  States  and  those  countries  which 
have  not  adopted  the  Protocol. 

For  current  information  about 
countries  that  have  ratified  or  acceded 
to  the  Convention  and  Protocol,  and  for 
the  text  of  any  declarations  made  by 
States  parties,  contact  the  United 
Nations  Treaty  Section  of  the  Office*  of 
Legal  Affairs,  New  York,  N.Y  10017 
The  U.N.  Treaty  Section  may  be  reached 
at  (212)  963-5484  or  by  fax  at  (212)  963- 
3693. 

The  Office  of  Treaty  Affairs  of  the 
Legal  Adviser’s  Office,  Department  of 
State,  also  maintains  records  on 
multilateral  treaties  to  which  the  U.S.  is 
a  party.  The  Office  updates  that 
information  and,  on  a  monthly  basis, 
publishes  relevant  information  in  the 
Department  of  State  Dispatch  about 
developments  concerning  treaties  and 
conventions  to  which  the  United  States 
is  a  party.  The  Department  of  State 
annual  publication.  Treaties  in  Force, 
lists  all  parties  to  treaties  and 
conventions  to  which  the  United  States 
is  a  party,  as  of  January  1  of  any  given 
year.  This  publication  also  notes  the 
status  of  reservations  or  declarations 
made  by  states  parties.  For  information, 
write  to  the  Office  of  Treaty  Affairs, 
Department  of  State,  Room  5420,  22nd 


and  C  Streets,  N.W.,  Washington,  DC 
20520,  (202)  647-1345  or  fax  (202)  736- 
7541. 

Reproduced  below  is  the  United 
Nations  official  consolidated  text  of  the 
1974  Convention,  as  amended  by  the 
1980  Protocol.  The  Secretary-General 
prepared  this  consolidated  text  pursuant 
to  Article  XIV(2)  of  the  Protocol.  The 
text  reproduced  includes  an  editorial 
note  at  Article  3  to  call  attention  to  the 
fact  that  the  States  has  declared  that  it 
will  be  bound  by  the  1974  version  of 
Article  3,  which  appears  in  a  footnote, 
rather  than  the  1980  amended  version  of 
that  article.  The  separate  texts  of  the 
Convention  and  Protocol  are  reprinted 
in  13  International  Legal  Materials  (ILM) 
949  (1974),  and  19  ILM  698  (1980).  The 
text  is  authentic  in  English,  Chinese, 
French.  Russian  and  Spanish.  The 
United  Nations  has  also  issued  an 
official  Arabic  text. 

For  further  information  on  this 
Convention  or  treaty  matters  related 
thereto,  contact  the  United  Nations 
Treaty  Section  or  the  Department  of 
State’s  Office  of  Treaty  Affairs  at  the 
numbers  given  above.  For  information 
on  the  Department’s  program  on  private 
international  law  matters,  contact 
Harold  Burman,  Exec.  Dir.,  Advisory 
Committee  on  Private  International  Law, 
2100  K  Street  NW  20037,  fax  (202)  653- 
9854  or  the  official  indicated  below 

Dated:  December  7, 1994. 

Peter  H.  Pfimd, 

Assistant  Legal  Adviser  for  Private 
International  Law 

APPENDIX:  UNITED  NATIONS— 
CERTIFIED  CONSOLIDATED  ENGLISH 
TEXT  OF  THE  CONVENTION 

Convention  on  the  Limitation  Period  in 
the  International  Sale  of  Goods  as 
Amended  by  the  Protocol  Amending  the 
Convention  on  the  Limitation  Period  in 
the  International  Sale  of  Goods 

Preamble 

The  States  Parties  to  the  present 
Convention, 

Considering  that  international  trade  is 
an  important  factor  in  the  promotion  of 
friendly  relations  amongst  States, 

Believing  that  the  adoption  of  uniform 
rules  governing  the  limitation  period  in 
the  international  sale  of  goods  would 
facilitate  the  development  of  world 
trade. 

Have  agreed  as  follows: 

Part  I.  Substantive  Provisions 
Sphere  of  Application 
Article  1 

1 .  This  Convention  shall  determine 
when  claims  of  a  buyer  and  a  seller 
against  each  other  arising  from  a 
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contract  of  international  sale  of  goods  or 
relating  to  its  breach,  termination  or 
invalidity  can  no  longer  be  exercised  by 
reason  of  the  expiration  of  a  period  of 
time.  Such  a  period  of  time  is 
hereinafter  referred  to  as  “the  limitation 
period” 

2.  This  Convention  shall  not  affect  a 
particular  time-limit  within  which  one 
party  is  required,  as  a  condition  for  the 
acquisition  or  exercise  of  his  claim,  to 
give  notice  to  the  other  party  or  perform 
any  act  other  than  the  institution  of 
legal  proceedings. 

3.  In  this  Convention; 

(a)  “buyer”,  “seller”  and  “party” 
mean  persons  who  buy  or  sell,  or  agree 
to  buy  or  sell,  goods,  and  the  successors 
to  and  assigns  of  their  rights  or 
obligations  under  the  contract  of  sale; 

(bj  “creditor”  means  a  party  who 
asserts  a  claim,  whether  or  not  such  a 
claim  is  for  a  siun  of  money; 

(c)  “debtor”  means  a  party  against 
whom  a  creditor  asserts  a  claim; 

(d)  “breach  of  contract”  means  the 
failure  of  a  party  to  perform  the  contract 
or  any  performance  not  in  conformity 
with  the  contract; 

(e)  “legal  proceedings”  includes 
judicial,  arbitral  and  administrative 
proceedings; 

(f)  “person”  includes  corporation, 
company,  partnership,  association  or 
entity,  whether  private  or  public,  which 
can  sue  or  be  sued; 

(g)  “writing”  includes  telegram  and 
telex; 

(h)  “year”  means  a  year  according  to 
the  Gregorian  calendar 

Article  2 

For  the  purposes  of  this  Convention: 

(a)  a  contract  of  sale  of  goods  shall  be 
considered  international,  if  at  the  time 
of  the  conclusion  of  the  contract,  the 
buyer  and  the  seller  have  their  places -of 
business  in  different  States; 

(b)  the  fact  that  the  parties  have  their 
place  of  business  in  different  States 
shall  be  disregarded  whenever  this  fact 
does  not  appear  either  from  the  contract 
or  from  any  dealings  between,  or  from 
information  disclosed  by,  the  parties  at 
any  time  before  or  at  the  conclusion  of 
the  contract; 

(c)  where  a  party  to  a  contract  of  sale 
of  goods  has  places  of  business  in  more 
than  one  State,  the  place  of  business 
shall  be  that  which  has  the  closest 
relationship  to  the  contract  and  its 
performance,  having  regard  to  the 
circumstances  known  to  or 
contemplated  by  tbe  parties  at  the  time 
of  the  conclusion  of  the  contract; 

(d)  where  a  party  does  not  have  a 
place  of  business,  reference  shall  be 
made  to  his  habitual  residence; 

(e)  neither  the  nationality  of  the 
parties  nor  the  civil  or  commercial 


character  of  the  parties  or  of  the  contract 
shall  be  taken  into  consideration. 

Article  3  ’ 

1.  This  Convention  shall  apply  only 

(a)  if,  at  the  time  of  the  conclusion  of 
the  contract,  the  places  of  business  of 
the  parties  to  a  contract  of  international 
sale  of  goods  are  in  Contracting  States; 
or 

(b)  if  the  rules  of  private  international 
law  make  the  law  of  a  Contracting  State 
applicable  to  the  contract  of  sale. 

2.  This  Convention  shall  not  apply 
when  the  parties  have  expressly 
excluded  its  application. 

Note:  Pursuant  to  a  declaration,  the 
original  Article  3  set  out  below  will  apply  for 
the  United  States.  1 

Article  4  ^ 

This  Convention  shall  not  apply  to 
sales: 

(a)  of  goods  bought  for  personal, 
family  or  household  use,  unless  the 
seller,  at  any  time  before  or  at  the 
conclusion  of  the  contract,  neither  knew 
nor  ought  to  have  known  that  the  goods 
were  bought  for  any  such  use; 

(b)  by  auction; 

(c)  on  execution  or  otherwise  by 
authority  of  law; 

(d)  of  stocks,  shares,  investment 
securities,  negotiable  instruments  or 
money; 

(e)  of  ships,  vessels,  hovercraft  or 
aircraft; 

(0  of  electricity. 

Article  5 

This  Convention  shall  not  apply  to 
claims  based  upon: 

(a)  death  of,  or  personal  injury  to,  any 
person: 

(b)  nuclear  damage  caused  by  the 
goods  sold; 


'  Text  as  amended  in  accordance  with  article  I  of 
the  1980  Protocol.  States  that  make  a  declaration 
under  article  36  bis  (article  XII  of  the  1980  Protocol) 
will  be  bound  by  article  3  as  originally  adopted  in 
the  Limitation  Convention,  1974.  Article  3  as 
originally  adopted  reads  as  follows: 

"Articlp  3 

1  This  Convention  shall  apply  only  if,  at  the  time 
of  the  conclusion  of  the  contract,  the  places  of 
business  of  the  panies  to  a  contract  of  international 
sale  of  goods  are  in  Contracting  States. 

2.  Unless  this  Convention  provides  otherwise,  it 
shall  apply  irrespective  of  the  law  which  would 
otherwise  be  applicable  by  virtue  oi  the  rules  of 
private  international  law 

3.  This  Convention  shall  not  apply  when  the 
parties  have  expressly  excluded  its  application." 

^  Text  of  paragraphs  (a)  and  (e)  as  amended  in 
accordance  with  article  II  of  the  1980  Protocol. 
Paragraphs  (a)  and  (e)  of  article  4  as  originally 
adopted  in  the  Limitation  Convention,  1974,  prior 
to  its  amendment  under  tbe  1980  Protocol,  read  u.s 
follows: 

(a)  of  goods  bought  for  personal,  family  or 
household  use; 

(e)  of  ships,  vessels,  or  aircraft; 


(c)  a  lien,  mortgage  or  other  security 
interest  in  property; 

(d)  a  judgement  or  award  made  in 
legal  proceedings; 

(e)  a  document  on  which  direct 
enforcement  or  execution  can  be 
obtained  in  accordance  with  the  law  of 
the  place  where  such  enforcement  or 
execution  is  sought; 

(0  a  bill  of  exchange,  cheque  or 
promissory  note. 

Article  6 

1.  This  Convention  shall  not  apply  to 
contracts  in  which  the  preponderant 
part  of  the  obligations  of  the  seller 
consists  in  the  supply  of  labour  or  other 
services. 

2.  Contracts  for  the  supply  of  goods  to 
be  manufactured  or  produced  shall  be 
considered  to  be  sales,  unless  the  party 
who  orders  the  goods  undertakes  to 
supply  a  substantial  part  of  the 
materials  necessary  for  such 
manufacture  or  production. 

Article  7 

In  the  interpretation  and  application 
of  the  provisions  of  this  Convention, 
regard  shall  be  had  to  its  international 
character  and  to  the  need  to  promote 
uniformity. 

The  Duration  and  Commencement  of 
the  Limitation  Period 

Article  8 

The  limitation  period  shall  be  four 
years. 

Article  9 

1.  Subject  to  the  provisions  of  articles 
10, 11  and  12  the  limitation  period  shall 
commence  on  the  date  of  which  the 
claim  accrues. 

2.  The  commencement  of  the 
limitation  period  shall  not  be  postponed 
by: 

(a)  a  requirement  that  the  party  be 
given  a  notice  as  described  in  paragraph 
2  of  article  1,  or 

(b)  a  provision  in  an  arbitration 
agreement  that  no  right  shall  arise  until 
an  arbitration  award  has  been  made. 

Article  10 

1  A  claim  arising  from  a  breach  of 
contract  shall  accrue  on  the  date  on 
which  such  breach  occurs. 

2.  A  claim  arising  from  a  defect  or 
other  lack  of  conformity  shall  accrue  on 
the  date  on  which  the  goods  are  actually 
handed  over  to,  or  their  tender  is 
refused  by,  the  buyer. 

3.  A  claim  based  on  fraud  committed 
before  or  at  the  time  of  the  conclusion 
of  the  contract  or  during  its  performance 
shall  accrue  on  the  date  on  which  the 
fraud  was  or  reasonably  could  have 
lioen  discovered. 
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Article  1 1 

If  the  seller  has  given  an  express 
undertakirig  relating  to  the  goods  which 
is  stated  to  have  effect  for  a  certain 
period  of  time,  whether  expressed  in 
terms  of  a  specific  period  of  time  or 
otherwise,  the  limitation  period  in 
respect  of  any  claim  arising  from  the 
undertaking  shall  commence  on  the  date 
on  which  the  buyer  notifies  the  seller  of 
the  fact  on  which  the  claim  is  based,  but 
not  later  than  on  the  date  of  the 
expiration  of  the  period  of  the 
undertaking. 

Article  12 

1.  If,  in  circumstances  provided  for  by 
the  law  applicable  to  the  contract,  one 
party  is  entitled  to  declare  the  contract 
terminated  before  the  time  for 
performance  is  due,  and  exercises  this 
right,  the  limitation  period  in  respect  of 
a  claim  based  on  any  such 
circumstances  shall  commence  on  the 
date  on  'which  the  declaration  is  made 
to  the  other  party  If  the  contract  is  not 
declared  to  be  terminated  before 
performance  becomes  due,  the 
limitation  period  shall  commence  on 
the  date  on  which  performance  is  due. 

2.  The  limitation  period  in  respect  of 
a  claim  arising  out  of  a  breach  by  one 
party  of  a  contract  for  the  delivery  of  or 
payment  for  goods  by  installments  shall, 
in  relation  to  each  separate  installment, 
commence  on  the  date  on  which  the 
particular  breach  occurs.  If,  under  the 
law  applicable  to  the  contract,  one  party 
is  entitled  to  declare  the  contract 
terminated  by  reason  of  such  breach, 
and  exercises  this  right,  the  limitation 
period  in  respect  of  all  relevant 
installments  shall  commence  on  the 
date  on  which  the  declaration  is  made 
to  the  other  party 

Cessation  and  Extension  of  the 
Limitation  Period 

Article  13 

The  limitation  period  shall  cease  to 
run  when  the  creditor  performs  any  act 
which,  under  the  law  of  the  court  w’here 
the  proceedings  are  instituted,  is 
recognized  as  commencing  judicial 
proceedings  against  the  debtor  or  as 
asserting  his  claim  in  such  proceedings 
already  instituted  against  the  debtor,  for 
the  purpose  of  obtaining  satisfaction  or 
recognition  of  his  claim. 

Article  14 

1.  Where  the  parties  have  agreed  to 
submit  to  arbitration,  the  limitation 
period  shall  cease  to  run  when  either 
party  commences  arbitral  proceedings 
in  the  manner  provided  for  in  the 
arbitration  agreement  or  by  the  law 
applicable  to  such  proceedings. 


2.  In  the  absence  of  any  such 
provision,  arbitral  proceedings  shall  be 
deemed  to  commence  on  the  date  on 
which  a  request  that  the  claim  in 
dispute  be  referred  to  arbitration  is 
delivered  at  the  habitual  residence  or 
place  of  business  of  the  other  party  or, 
if  he  has  no  such  residence  or  place  of 
business,  then  at  his  last  known 
residence  or  place  of  business 

Article  15 

In  any  legal  proceedings  other  than 
those  mentioned  in  articles  13  and  14, 
including  legal  proceedings  commenced 
upon  the  occurrence  of: 

(a)  the  death  or  incapacity  of  the 
debtor, 

(b)  the  bankniptcy  or  any  state  of 
insolvency  affecting  the  whole  of  the 
property  of  the  debtor,  or 

(c)  the  dissolution  or  liquidation  of  a 
corporation,  company,  partnership, 
association  or  entity  when  it  is  the 
debtor,  the  limitation  period  shall  cease 
to  run  when  the  creditor  asserts  his 
claim  in  such  proceedings  for  the 
purpose  of  obtaining  satisfaction  or 
recognition  of  the  claim,  subject  to  the 
law  governing  the  proceedings. 

Article  16 

For  the  purposes  of  articles  13, 14  and 
15,  any  act  performed  by  way  of 
counterclaim  shall  be  deemed  to  have 
been  performed  on  the  same  date  as  the 
act  performed  in  relation  to  the  claim 
against  which  the  counterclaim  is 
raised,  provided  that  both  the  claim  and 
the  counterclaim  Relate  to  the  same 
contract  or  to  several  contracts 
concluded  in  the  course  of  the  same 
transaction. 

Article  1 7 

1.  Where  a  claim  has  been  asserted  in 
legal  proceedings  within  the  limitation 
period  in  accordance  with  article  13, 14, 
15  or  16,  but  such  legal  proceedings 
have  ended  without  a  decision  binding 
on  the  merits  of  the  claim,  the  limitation 
period  shall  be  deemed  to  have 
continued  to  run 

2.  If,  at  the  time  such  legal 
proceedings  ended,  the  limitation 
period  has  expired  or  has  less  than  one 
year  to  run,  the  creditor  shall  be  entitled 
to  a  period  of  one  year  fi'om  the  date  on 
which  the  legal  proceedings  ended. 

Article  18 

1  Where  legal  proceedings  have  been 
commenced  against  one  debtor,  the 
limitation  period  prescribed  in  this 
Convention  shall  cease  to  run  against 
any  other  party  jointly  and  severally 
liable  witjj  the  debtor,  provided  that  the 
creditor  informs  such  party  in  writing 


within  that  period  that  the  proceedings 
have  been  commenced. 

2.  Where  legal  proceedings  have  been 
commenced  by  a  subpurchaser  against 
the  buyer,  the  limitation  period 
prescribed  in  this  Convention  shall 
cease  to  run  in  relation  to  the  buyer’s 
claim  over  against  the  seller,  if  the  buyer 
informs  the  seller  in  writing  within  that 
period  that  the  proceedings  have  been 
commenced. 

3.  Where  the  legal  proceedings 
referred  to  in  paragraphs  1  and  2  of  this 
article  have  ended,  the  limitation  period 
in  respect  of  the  claim  of  the  creditor  or 
the  buyer  against  the  party  jointly  and 
severally  liable  or  against  the  seller  shall 
be  deemed  not  to  have  ceased  running 
by  virtue  of  paragraphs  1  and  2  of  this 
article,  but  the  creditor  or  the  buyer 
shall  be  entitled  to  an  additional  year 
from  the  date  on  which  the  legal 
proceedings  ended,  if  at  that  time  the 
limitation  period  had  expired  or  had 
less  than  one  year  to  run 

Article  19 

Where  the  creditor  performs,  in  the 
State  in  which  the  debtor  has  his  place 
of  business  and  before  the  expiration  of 
the  limitation  period,  any  act,  other  than 
the  acts  described  in  articles  13, 14, 15 
and  16,  w'hich  under  the  law  of  that 
State  has  the  effect  of  recommencing  a 
limitation  period,  a  new  limitation 
period  of  four  years  shall  commence  on 
the  date  prescribed  by  that  law 

Article  20 

1.  Where  the  debtor,  before  the 
expiration  of  the  limitation  period, 
acknowledges  in  writing  his  obligation 
to  the  creditor,  a  new  limitation  period 
of  four  years  shall  commence  to  run 
from  the  date  of  such  acknowledgement 

2.  Payment  of  interest  or  partial 
performance  of  an  obligation  by  the 
debtor  shall  have  the  same  effect  as  an 
acknowledgement  under  paragraph  (1) 
of  this  article  if  it  can  reasonably  be 
inferred  from  such  payment  or 
performance  that  the  debtor 
acknow'ledges  that  obligation. 

Article  21 

Where,  as  a  result  of  a  circumstance 
which  is  beyond  the  control  of  the 
creditor  and  which  he  could  neither 
avoid  nor  overcome,  the  creditor  has 
been  prevented  h'om  causing  the 
limitation  period  to  cease  to  run,  the 
limitation  period  shall  be  extended  so  as 
not  to  expire  before  the  expiration  of 
one  year  from  the  date  on  which  the 
relevant  circumstance  ceased  to  exist. 
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Modification  of  the  Limitation  Period  by 
the  Parties 

Article  22 

1.  The  limitation  period  cannot  be 
modified  or  affected  by  any  declaration 
or  agreement  between  the  parties, 
except  in  the  cases  provided  for  in 
paragraph  (2)  of  this  article. 

2.  The  debtor  may  at  any  time  during 
the  running  of  the  limitation  period 
extend  the  period  by  a  declaration  in 
writing  to  the  creditor.  This  declaration 
may  be  renewed. 

3.  The  provisions  of  this  article  shall 
not  affect  the  validity  of  a  clause  in  the 
contract  of  sale  which  stipulates  that 
arbitral  proceeding  shall  be  commenced 
within  a  shorter  period  of  limitation 
than  that  prescribed  by  this  Convention, 
provided  that  such  clause  is  valid  under 
the  law  applicable  to  the  contract  of 
sale. 

General  Limit  of  the  Limitation  Period 
Article  23 

Notwithstanding  the  provisions  of 
this  Convention,  a  limitation  period 
shall  in  any  event  expire  not  later  than 
ten  years  from  the  date  on  which  it 
commenced  to  run  under  articles  9, 10, 
11  and  12  of  this  Convention. 

Consequences  of  the  Expiration  of  the 
Limitation  Period 

Article  24 

Expiration  of  the  limitation  period 
shall  be  taken  into  consideration  in  any 
legal  proceedings  only  if  invoked  by  a 
party  to  such  proceedings. 

Article  25 

1.  Subject  to  the  provisions  of 
paragraph  (2)  of  this  article  and  of 
article  24,  no  claim  shall  be  recognized 
or  enforced  in  any  legal  proceedings 
commenced  after  the  expiration  of  the 
limitation  period. 

2.  Notwithstanding  the  expiration  of 
the  limitation  period,  one  party  may 
rely  on  his  claim  as  a  defence  or  for  the 
purpose  of  set-off  against  a  claim 
asserted  by  the  other  party,  provided 
that  in  the  latter  case  this  may  only  be 
done: 

(a)  if  both  claims  relate  to  the  same 
contract  or  to  several  contracts 
concluded  in  the  course  of  the  same 
transaction;  or 

(b)  if  the  claims  could  have  been  set¬ 
off  at  any  time  before  the  expiration  of 
the  limitation  period. 

yXrticle  26 

Where  the  debtor  performs  his 
obligation  after  the  expiration  of  the 
limitation  period,  he  shall  not  on  that 
ground  be  entitled  in  any  way  to  claim 


restitution  even  if  he  did  not  know  at 
the  time  when  he  performed  his 
obligation  that  the  limitation  period  had 
expired. 

Article  27 

The  expiration  of  the  limitation 
period  with  respect  to  a  principal  debt 
shall  have  the  same  effect  with  respect 
to  an  obligation  to  pay  interest  on  that 
debt. 

Calculation  of  the  Period 
Article  28 

1.  The  limitation  period  shall  be 
calculated  in  such  a  way  that  it  shall 
expire  at  the  end  of  the  day  which 
corresponds  to  the  date  on  which  the 
period  commenced  to  run.  If  there  is  no 
such  corresponding  date,  the  period 
shall  expire  at  the  end  of  the  last  day  of 
the  last  month  of  the  limitation  period. 

2.  The  limitation  period  shall  be 
calculated  by  reference  to  the  date  of  the 
place  where  the  legal  proceedings  are 
instituted. 

Article  29 

Where  the  last  day  of  the  limitation 
period  falls  on  an  official  holiday  or 
other  dies  non  juridicus  precluding  the 
appropriate  legal  action  in  the 
jurisdiction  where  the  creditor  institutes 
legal  proceedings  or  assets  a  claim  as 
envisaged  in  article  13, 14  or  15,  the 
limitation  period  shall  be  extended  so  as 
not  to  expire  until  the  end  of  the  first 
day  following  that  official  holiday  or 
dies  non  juridicus  on  which  such 
proceedings  could  be  instituted  or  on 
which  such  a  claim  could  be  asserted  in 
that  jurisdiction. 

International  Effect 
Article  30 

The  acts  and  circumstances  referred 
to  in  articles  13  through  19  which  have 
taken  place  in  one  Contracting  State 
shall  have  effect  for  the  purposes  of  this 
Convention  in  another  Contracting 
State,  provided  that  the  creditor  has 
taken  all  reasonable  steps  to  ensure  that 
the  debtor  is  informed  of  the  relevant 
act  or  circumstances  as  soon  as  possible. 

Part  II.  Implementation 

Article  31 

1.  If  a  Contracting  State  has  two  or 
more  territorial  units  in  which, 
according  to  its  constitution,  different 
systems  of  law  are  applicable  in  relation 
to  the  matters  dealt  with  in  this 
Convention,  it  may,  at  the  time  of 
signature,  ratification  or  accession, 
declare  that  this  Convention  shall 
extend  to  all  its  territorial  units  or  only 
to  one  or  more  of  them,  and  may  amend 


its  declaration  by  submitting  another 
declaration  at  any  time. 

2.  These  declarations  shall  be  notified 
to  the  Secretary-General  of  the  United 
Nations  and  shall  state  expressly  the 
territorial  units  to  which  the  Convention 
applies. 

3.  If  a  Contracting  State  described  in 
paragraph  (1)  of  this  article  makes  no 
declaration  at  the  time  of  signature, 
ratification  or  accession,  the  Convention 
shall  have  efiect  within  all  territorial 
units  of  that  State. 

4.  If,  by  virtue  of  a  declaration  under 
this  article,  this  Convention  extends  to 
one  or  more  but  not  all  of  the  territorial 
units  of  a  Contracting  State,  and  if  the 
place  of  business  of  a  party  to  a  contract 
is  located  in  that  State,  this  place  of 
business  shall,  for  the  purposes  of  this 
Convention,  be  considered  not  to  be  in 
a  Contracting  State,  imless  it  is  in  a 
territorial  unit  to  which  the  Convention 
extends.^ 

Article  32 

Where  in  this  Convention  reference  is 
made  to  the  law  of  a  State  in  which 
different  systems  of  law  apply,  such 
reference  shall  be  construed  to  mean  the 
law  of  the  particular  legal  system 
concerned. 

Article  33 

Each  Contracting  State  shall  apply  the 
provisions  of  this  Convention  to 
contracts  concluded  on  or  after  the  date 
of  the  entry  into  force  of  this 
Convention. 

Part  III.  Declarations  and  Reservations 

Article  34  •* 

1.  Two  or  more  Contracting  States 
which  have  the  same  or  closely  related 
legal  rules  on  matters  governed  by  this 
Convention  may  at  any  time  declare  that 
thp  Convention  shall  not  apply  to 
contracts  of  international  sale  of  goods 
where  the  parties  have  their  places  of 
business  in  those  States.  Such 
declarations  may  be  made  jointly  or  by 
reciprocal  unilateral  declarations. 

2.  A  Contracting  State  which  has  the 
same  or  closely  related  legal  rules  on 


^  New  Paragraph  4,  added  in  accordance  with 
article  Ill  of  the  1980  Protocol. 

♦Text  as  amended  in  accordance  with  article  IV 
of  the  1980  Protocol.  Article  34  as  originally 
adopted  in  the  Limitation  Convention,  1974.  prior 
to  its  amendment  under  the  1980  Protocol,  read  as 
follows: 

Article  34 

"Two  or  more  Contracting  States  may  at  any  time 
declare  that  contracts  of  sale  between  a  seller 
having  a  place  of  business  in  one  of  these  States  and 
a  buyer  having  a  place  of  business  in  another  of 
these  States  shall  not  be  governed  by  this 
Convention,  because  they  apply  to  the  matters 
governed  by  this  Convention  the  same  or  closely 
related  legal  rules.” 
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matters  governed  by  this  Convention  as 
one  or  more  non-Contracting  States  may 
at  any  time  declare  that  the  Convention 
shall  not  apply  to  contracts  of 
international  sale  of  goods  where  the 
parties  have  their  places  of  business  in 
those  States. 

3.  If  a  State  which  is  the  object  of  a 
declaration  under  paragraph  (2)  of  this 
article  subsequently  becomes  a 
Contracting  State,  the  declaration  made 
shall,  as  from  the  date  on  which  this 
Convention  enters  into  force  in  respect 
of  the  new  Contracting  State,  have  the 
effect  of  a  declaration  made  under 
paragraph  (1),  provided  that  the  new 
Contracting  State  joins  in  such 
declaration  or  makes  a  reciprocal 
unilateral  declaration. 

Article  35 

A  Contracting  State  may  declare,  at 
the  time  of  the  deposit  of  its  instrument 
of  ratification  or  accession,  that  it  will 
not  apply  the  provisions  of  this 
Convention  to  actions  for  annulment  of 
the  contract. 

Article  36 

Any  State  may  declare,  at  the  time  of 
the  deposit  of  its  instrument  of 
ratification  or  accession,  that  it  shall  not 
be  compelled  to  apply  the  provisions  of 
article  24  of  this  Convention. 

Article  36  bis  (Article  XII  of  the 
ProttK:ol) 

Any  State  may  declare  at  the  time  of 
the  deposit  of  its  instrument  of 
accession  or  its  notification  under 
article  43  bis  that  it  will  not  be  bound 
by  the  amendments  to  article  3  made  by 
article  1  of  the  1980  Protocol.®  A 
declaration  made  under  this  article  shall 
be  in  writing  and  be  formally  notified  to 
the  depositary. 

Article  37f> 

This  Convention  shall  not  prevail 
over  any  international  agreement  which 
has  already  been  or  may  be  entered  into, 
and  which  contains  provisions 
concerning  the  matters  governed  by  this 
Convention,  provided  that  the  seller  and 


Such  a  State  will  then  be  bound  by  article  3  of 
the  unamended  Convention.  For  its  text,  .see 
footnote  under  article  3. 

*'Text  as  amended  in  accordanc  e  with  article  V 
of  the  Protocol.  Article  37  as  oriftinally  adopted  in 
the  Limitation  Convention,  1974,  prior  to  its 
amendment  under  the  1980  Protocol,  read  as 
follows: 

"Article  37 

This  Convention  shall  not  prevail  ever 
conventions  already  entered  into  or  whicfi  may  In- 
entered  into,  and  which  contain  provisions 
concerning  the  matters  governed  by  this 
Convention,  provided  that  the  seller  and  buyer  have 
their  places  of  business  in  States  parties  to  such  a 
convention.” 


buyer  have  their  places  of  business  in 
States  parties  to  such  agreement. 

Article  38 

1  A  Contracting  State  which  is  a 
party  to  any  existing  convention  relating 
to  the  international  sale  of  goods  may 
declare,  at  the  time  of  the  deposit  of  its 
instrument  of  ratification  or  accession, 
that  it  will  apply  this  Convention 
exclusively  to  contracts  of  international 
sale  of  goods  as  defined  in  such  existin^^ 
convention. 

2.  Such  declaration  shall  cease  to  br^ 
effective  on  the  first  day  of  the  month 
following  the  expiration  of  twelve 
months  after  a  new  convention  on  the 
international  sale  of  goods,  concluded 
under  the  auspices  of  the  United 
Nations,  shall  have  entered  into  force. 

Article  39 

No  reservation  other  than  those  made 
in  accordance  with  articles  34,  35,  36, 

36  bis  and  38  shall  be  permitted. 

Article  40 

1.  Declarations  made  under  this 
C',onvention  shall  be  addressed  to  the 
Secretary-General  of  the  United  Nations 
and  shall  take  effect  simultaneously 
with  the  entry  of  this  Convention  into 
force  in  respect  of  the  State  concerned, 
except  declarations  made  thereafter.  The 
latter  declarations  shall  take  effect  on 
the  first  day  of  the  month  following  the 
expiration  of  six  months  after  the  date 
of  their  receipt  by  the  Secretary-General 
of  the  United  Nations.*  Reciprocal 
unilateral  declarations  under  article  34 
shall  take  effect  on  the  first  day  of  the 
month  following  the  expiration  of  six 
months  after  the  receipt  of  the  latest 
declaration  by  the  Secretary-General  of 
the  United  Nations.*  ^ 

2.  Any  State  which  has  made  a 
declaration  under  this  Convention  may 
withdraw  it  at  any  time  by  a  notification 
addressed  to  the  Secretary-General  of 
the  United  Nations.  Such  withdrawal 
shall  take  effect  on  the  first  day  of  the 
month  following  the  expiration  of  six 
months  after  the  date  of  the  receipt  of 
the  notification  by  the  Secretary -General 
of  the  United  Nations.  In  the  case  of  a 
declaration  made  under  article  34  of  tliis 
Convention,  such  withdrawal  shall  also 
render  inoperative,  as  from  the  date  on 
which  the  withdrawal  takes  effect,  any 
reciprocal  declaration  made  by  another 
State  under  that  article. 


’’  Last  sentence  of  paragraph  1  of  article  40 
(between  *)  added  in  accordance  with  article  VI  of 
tl'.e  1980  Protocol. 


Part  IV.  Final  Clauses 
Article  41 

This  Convention*  shall  be  open  until 
31  December  1975  for  signature  by  all 
States  at  the  Headquarters  of  the  United 
Nations. 

Article  42 

This  Convention  *  is  subject  to 
ratification.  The  instruments  of 
ratification  shall  be  deposited  with  the 
Secretary'-General  of  the  United  Nations. 

Article  43 

This  Convention  shall  remain  open 
for  accession  by  any  State.  The 
instruments  of  accession  shall  be 
deposited  with  the  Secretary-General  of 
the  United  Nations. 

Article  43  bis  (Article  X  of  the  Protocol) 

If  a  State  ratifies  or  accedes  to  the 
1974  Limitation  Convention  after  the 
entry  into  force  of  the  1980  Protocol,  the 
ratification  or  accession  shall  also 
constitute  a  ratification  or  an  accession 
to  the  Convention  as  amended  by  the 
1980  Protocol  if  the  State  notifies  the 
depositary  accordingly. 

Article  43  ter  (Article  VIII  (2)  of  the 
Protocol) 

Accession  to  the  1980  Protocol  by  any 
State  which  is  not  a  Contracting  Party  to 
the  1974  Limitation  Convention  shall 
have  the  effect  of  accession  to  that 
Convention  as  amended  by  the  Protocol, 
subject  to  the  provisions  of  article  44 
bis. 

Article  44 

1.  This  Convention  shall  enter  into 
force  on  the  first  day  of  the  month 
following  the  expiration  of  six  months 
after  the  date  of  the  deposit  of  the  tenth 
instrument  of  ratification  or  accession. 

2.  For  each  State  ratifying  or  acceding 
to  this  Convention  after  the  deposit  of 
the  tenth  instrument  of  ratification  or 
accession,  this  Convention  shall  enter 
into  force  on  the  first  day  of  the  month 
following  the  expiration  of  six  months 
after  the  date  of  the  deposit  of  its 
instrument  of  ratification  or  accession. 

Article  44  bis  (Article  XI  of  the  Protocol) 

Any  State  which  becomes  a 
Contracting  Party  to  the  1974  Limitation 
Convention,  as  amended  by  the  1980 
Protocol,  shall,  unless  it  notifies  the 
depositary  to  the  contrary,  be 
considered  to  be  also  a  Contracting 
Party  to  the  Convention,  unamended,  in 
relation  to  any  Contracting  Party  to  the 
Convention  not  yet  a  Contracting  Party 
to  the  1980  Protocol. 


"Refers  to  the  1974  Limitation  Convention. 
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Article  45 

1.  Any  Contracting  State  may 
denounce  this  Convention  by  notifying 
the  Secretary-General  of  the  United 
Nations  to  that  effect. 

2.  The  denunciation  shall  take  effect 
on  the  first  day  of  the  month  following 
the  expiration  of  twelve  months  after 
receipt  of  the  notification  by  the 
Secretary-General  of  the  United  Nations. 

Article  45  bis  (Article  XIII  (3)  of  the 
Protocol) 

Any  Contracting  State  in  respect  of 
which  the  1980  Protocol  ceases  to  have 


effect  by  the  application  of  paragraphs 
(1)  and  (2)®  of  article  XIII  of  1980 
Protocol  shall  remain  a  Contracting 
Party  to  the  1974  Limitation 
Convention,  unamended,  unless  it 
denounces  the  unamended  Convention 

^Paragraphs  (1]  and  (2)  of  article  XUI  of  the 
Protocol  read  as  follows: 

(1)  A  Contracting  State  may  denounce  this 
Protocol  by  notifying  the  depositary  to  that  effect. 

(2)  The  denunciation  shall  take  effect  on  the  Tirst 
day  of  the  month  following  the  expiration  of  twelve 
months  after  receipt  of  the  notification  by  the 
depositary. 


in  accordance  with  article  45  of  that 
Convention. 

Article  46 

The  original  of  this  Convention,  of 
which  the  Chinese,  English,  French, 
Russian  and  Spanish  texts  are  equally 
authentic,  shall  be  deposited  wi^  the 
Secretary-General  of  the  United  Nations. 

“Editorial  Note:  Footnote  numbers  have 
been  added  for  convenience.” 

IFR  Doc.  95-1034  Filed  1-13-95;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

[FAR  Cases  94-721  and  94-780] 

RIN  9000-AG30  and  9000-AG37 

Federal  Acquisition  Regulation; 
Corrections  to  Truth  in  Negotiations 
Act  and  Small  Business 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  [GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Corrections  to  proposed  rules. 

SUMMARY:  In  the  January  6, 1995, 

Federal  Register,  two  proposed  rules 
were  promulgated  pursuant  to  the 
Federal  Acquisition  Streamlining  Act  of 
1994,  Pub.  L.  103-355.  These  proposed 
rules  deal  with  Small  Business  and  the 
Truth  in  Negotiations  Act  (TINA).  In  the 
preamble  of  proposed  rule  documents 
published  on  Friday,  January  6, 1995,  as 
Parts  III  and  IV  of  the  Federal  Register, 
dates  for  the  public  meetings  and  the 
submittal  of  written  and  oral  statements 
are  changed.  In  addition,  the  Federal 
Register’s  table  of  contents  entries  for 
both  documents  were  incorrect.  The 
correct  citations  for  the  Truth  in 
Negotiations  Act  (TI^A)  and  Small 
Business  proposed  regulations  appear 
below. 

In  Federal  Register  Document  95- 
00002,  appearing  at  60  FR  2302;  January 
6, 1995  (FAR  case  94-780): 

1.  Under  the  DATES  caption  change  the 
Public  Meeting  date  to  read  “February 
13, 1995,  at  9:30  a.m.”  and  change  the 
Written  and  Oral  Statement  due  date  to 
“February  8, 1995.” 

2.  In  the  Background,  under  Public 
Meeting,  in  the  second  paragraph  the 
date  should  read  “February  13, 1995.” 
and  in  the  third  paragraph  the  date 
should  read  “February  8, 1995.” 


In  Federal  Register  document  95- 
00012,  appearing  at  60  FR  2282;  January 
6, 1995  (FAR  case  94-721); 

1.  Under  the  DATES  caption  change  the 
Public  Meeting  date  to  read  “February 
13, 1995,  at  1:00  p.m.”  and  change  the 
Written  and  Oral  Statement  due  date  to 
“February  8, 1995.” 

2.  In  the  Background,  under  Public 
Meeting,  in  the  second  paragraph  the 
date  should  read  “February  13, 1995.” 
and  in  the  third  paragraph  the  date 
should  read  “February  8, 1995.” 

FOR  FURTHER  INFORMATION  CONTACT; 

If  additional  information  or  clarification 
is  needed  please  call  Beverly  Fayson, 
FAR  Secretariat,  at  (202)  501-4755. 
SUPPLEMENTARY  INFORMATION: 

How  To  Obtain  copies 

Interested  members  of  the  public  may 
obtain  copies  of  the  proposed  rules  from 
the  FAR  Secretariat,  Room  4037,  GSA 
Building,  18th  and  F  Sts.,  NW, 
Washington.  DC  20405,  (202)  501-4755. 

Dated;  January  11, 1995. 

Edward  Loeb, 

Deputy  Project  Manager  for  Implementation 
of  the  Federal  Acquisition  Streamlining  Act. 
(FR  Doc.  95-1049  Filed  1-11-95: 1:14  pm) 
BILLING  CODE  6e20-a4-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

[FAR  Cases  S4-721  and  94-780] 

RIN  9000-AG30  and  9000-AG37 

Federal  Acquisition  Regulation;  Truth 
In  Negotiations  Act  and  Small 
Business  Meetings 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Notice  of  meetings  on  proposed 
rules. 


SUMMARY:  The  Federal  Acquisition 
Streamlining  Act  of  1994,  Pub.  L.  103- 
355,  (Act)  provides  authorities  that 
streamline  the  acquisition  process  and 
minimize  burdensome  Government- 
unique  requirements.  Proposed  changes 
to  the  Federal  Acquisition  Regulation 
(FAR)  were  published  in  the  January  6, 
1995,  Federal  Register  [60  FR  2282  and 
2302]  to  implement  the  Act  with  respect 
to  Small  Business  and  the  Truth  in 
Negotiations  Act.  The  FAR  Council  is 
interested  in  an  exchange  of  ideas  and 
opinions  with  respect  to  these  rules  and 
accordingly  has  scheduled  public 
meetings  at  the  GSA  Auditorium, 
Washington,  DC,  on  February  13, 1995. 
The  public  is  encouraged  to  furnish  its 
views.  Written  statements  for 
presentation  should  be  submitted  to  the 
FAR  Secretariat  by  February  8, 1995. 
Persons  or  organizations  with  similar 
positions  are  encouraged  to  select  a 
common  spokesperson  for  presentation 
of  their  views.  Interested  members  of 
the  public  may  obtain  copies  of  the 
proposed  rules  from  the  FAR 
Secretariat,  Room  4037,  GSA  Building, 
18th  and  F  Sts.,  NW,  Washington,  DC 
20405,  (202)  501-4755. 

DATES:  The  Small  Business  meeting  will 
be  held  on  February  13, 1995,  at  9:30 
a.m.  and  the  TINA  meeting  will  be  held 
on  February  13, 1995,  at  1:00  p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
the:  GSA  Auditorium,  18th  &  F  Streets 
NW.,  First  Floor,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  (202)  501-4755,  FAR 
Secretariat,  General  Services 
Administration. 

Dated:  January  11, 1995. 

Edward  Loeb, 

Deputy  Project  Manager  for  Implementation 
of  the  Federal  Acquisition  Streamlining  Act 
of  1994. 

(FRDoc.  95-1048  Filed  1-11-95;  1:15  pm] 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice  of 
Final  Funding  Priorities  for  Fiscal 
Years  1995  and  1996  for  Research  and 
Demonstration  Projects 

agency:  Department  of  Education. 
SUMMARY:  The  Secretary  announces  final 
funding  priorities  for  Research  and 
Demonstration  (R&D)  projects  under  the 
National  Institute  on  Disability  and 
Rehabihtation  Research  (NIDRR)  for 
fiscal  years  1995-1996.  The  Secretary 
takes  diis  action  to  focus  research 
attention  on  areas  of  national  need 
consistent  with  NIDRR’s  long-range 
planning  process.  These  priorities  are 
intended  to  assist  in  the  solutions  to 
problems  encountered  by  individuals 
with  disabilities  in  their  daily  activities. 
EFFECTIVE  DATE:  These  priorities  take 
effect  on  February  16, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Esquith,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Switzer  Building,  Room  3424, 
Washington,  D.C.  20202-2601. 
Telephone;  (202)  205-8801.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8801. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  three  final  priorities  for 
the  R&D  program.  These  priorities  are  in 
the  areas  of  accommodations  for 
individuals  with  disabilities  in  adult 
education  programs,  reproductive  issues 
for  women  with  disabilities,  and  HIV/ 
AIDS  and  disability. 

Authority  for  the  R&D  program  of 
NIDRR  is  contained  in  section  204(a)  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762). 

Under  this  program  the  Secretary 
makes  awards  to  public  agencies  and 
private  agencies  and  organizations, 
including  institutions  of  higher 
education,  Indian  tribes,  and  tribal 
organizations.  In  part,  this  program  is 
designed  to  assist  in  the  provision  of 
vocational  and  other  rehabilitation 
services  to  persons  with  disabilities, 
especially  Those  individuals  with  severe 
disabilities,  through  planning  and 
conducting  of  research  and 
demonstration  projects,  and  specialized 
research  activities.  In  addition,  this 
program  is  designed  to  assist  in  the 
development  of  solufions  to  the 
problems  encountered  by  individuals 
with  disabilities  in  their  daily  activities, 
especially  problems  related  to 
employment  (see  34  CFR  351.1).  Under 
the  regulations  for  this  program  (see  34 
CFR  351.32),  the  Secretary  may 
establish  research  priorities  by  reserving 


funds  to  support  the  research  activities 
listed  in  34  CFR  351.10. 

These  final  priorities  support  the 
National  Education  Goals,  one  of  which 
states  that  every  American  will  be 
literate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

On  October  7, 1994,  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (59  FR 
51326). 

The  Department  of  Education 
received  fiiirty-five  letters  commenting 
on  the  proposed  priorities. 

Modifications  were  made  to  the 
priorities  as  a  result  of  those  comments. 
The  comments,  and  the  Secretary’s 
responses,  are  discussed  in  an  appendix 
to  this  notice. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  in  the  areas  of  accommodations 
for  individuals  with  disabilities  in  adult 
education  programs  and  HIV/AIDS  and 
disability  is  published  in  a  separate  notice  in 
this  issue  of  the  Federal  Register.  At  this 
time,  NIDRR  is  not  inviting  applications  in 
the  area  of  reproductive  issues  for  women 
with  disabilities. 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  one  of  the 
following  priorities.  The  Secretary  will 
fund  under  this  program  only 
applications  that  meet  one  of  these 
absolute  priorities: 

Priority  1:  Accommodations  for 
Individuals  With  Disabilities  in  Adult 
Education  Programs 

Background 

In  program  year  1991  Adult  Education 
(AE)  programs  funded  under  the  Adult 
Education  Act  (P.L.  88—452,  as 
amended)  served  over  3.7  million 
people  in  adult  basic,  adult  secondary, 
and  English-as-a-second-language 
programs.  Adult  Basic  Education 
programs  serve  persons  who  are 
educationally  disadvantaged,  including 
individuals  with  all  types  of  disabilities. 
The  Office  of  Vocational  and  Adult 
Education  estimates  that  at  least  30 
percent  of  the  persons  in  AE  programs 
have  a  disability.  Adults  (aged  16  years 
or  older)  with  disabilities  are  enrolled  in 
AE  programs  located  in  57  States  or 
territories  in  local  educational  agencies, 
community  colleges,  community-based 
organizations,  mental  hospitals, 
rehabilitation  and  correctional  facilities, 
and  other  facilities  serving  individuals 
with  disabilities  (U.S.  Department  of 
Education,  Adult  Learning  and  Literacy 


Clearinghouse,  Fact  Sheet  9,  February 
1994). 

Some  individuals  with  disabilities  in 
AE  programs  may  need 
accommodations  to  make  the 
educational  program  accessible.  These 
accommodations  may  involve  the 
modification  of  policies,  practices,  or 
procedures,  or  the  provision  of  auxiliary 
aids  and  services  (e.g.,  relaxed  time 
requirements  for  tests,  interpreters, 
assistive  technology)  or  both.  Published 
efforts  to  identify  accommodations  for 
adults  with  disabilities  in  AE  programs 
have  focused  on  administering  tests  and 
diagnostic  assessments  (American 
Council  on  Education,  “GED  Test 
Accommodations,”  Washington,  D.C., 
1990;  American  Council  on  Education, 
“External  Diploma  Program  Assessment 
Accommodations  and  Modifications  for 
Adults  with  Special  Learning  Needs,” 
Washington,  D.C.,  1990). 

In  admtion  to  testing  and  assessment 
accommodations,  individuals  with 
disabilities  in  AE  programs  may  require 
accommodations  related  to  the 
presentation  of  instructional  materials, 
alternative  formats  to  print  materials, 
notetakers,  alternatives  to  written 
assignments,  practicums,  scheduling, 
and  a  variety  of  other  educational  tasks 
and  requirements. 

Adult  Education  administrators  and 
teachers  need  to  understand  not  only 
their  obligations  under  Section  504  of 
the  Rehabilitation  Act,  as  amended,  and 
the  Americans  with  DisabiUties  Act,  but 
also  the  resources  that  are  available  to 
enable  them  to  provide  the 
accommodations.  Similarly,  students 
with  disabilities  in  AE  programs  need  to 
understand  their  rights,  articulate  their 
needs,  and  identify  the  accommodations 
that  will  assist  them  to  meet  the 
program’s  requirements. 

Priority 

An  R&D  project  on  accommodations 
for  individuals  with  disabilities  in 
Adult  Education  programs  shall — 

•  Survey  the  natiue  and  extent  to 
which  a  representative  sample  of  AE 
programs  are  providing  programmatic 
accommodations  to  students  with 
disabilities  and  determine  the 
relationship  between  the  provision  of 
those  accommodations  and  program 
outcomes  for  those  students  (e.g., 
graduation  rates,  program  completion, 
career  advancement,  etc.); 

•  Identify  and  evaluate  effective 
programmatic  accommodations  for 
individuals  with  disabilities  in  AE 
pr(^;rams,  and  develop 
recommendations  for  the  development 
of  new  accommodations,  including,  but 
not  limited  to,  accommodations  related 
to  testing,  presentation  of  instructional 
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materials,  alternative  formats  to  print 
materials,  notetakers,  alternatives  to 
written  assignments,  practicums, 
scheduling,  and  assistive  technology; 

•  Utilizing  existing  materials  to  the 
maximum  extent  possible,  develop 
guidance  for  AE  staff  and  students  with 
disabilities  in  AE  programs  on  the  rights 
and  duties  of  covered  entities  to  provide 
appropriate  accommodations  to 
individuals  with  disabilities: 

•  Utilizing  existing  material  to  the 
maximum  extent  possible,  develop 
information  for  AE  staff  and  students 
with  disabilities  on  both  innovative  and 
f'ommon  accommodations  provided  to 
students  with  disabilities,  as  well  as 
information  on  resources  that  will  assist 
AE  programs  provide  accommodations; 

•  Field-test  and  ensure  that  the 
materials  that  are  developed  address  the 
needs  of  individuals  with  disabilities 
from  minority  backgrounds  who  are  in 
AE  programs:  and 

•  Coordinate  efforts  with  NIDRR’s 
Disability  and  Business  Technical 
Assistance  Centers  (DBTACs,  the  ADA 
technical  assistance  centers)  as  well  as 
with  the  Division  of  Adult  Education 
and  Literacy  within  the  U.S.  Department 
of  Education  Office  of  Vocational  and 
Adult  Education. 

Priority  2:  Reproductive  Issues  for 
Women  With  Physical  Disabilities 

Background 

Despite  the  attention  given  to 
disability  in  general  and  certain 
impairments  in  particular,  one  category 
within  the  disabled  population  has 
received  little  recognition  or  study — 
women.  (Doggone,  Mary  J.,  Brooks, 
Nancy  A.,  Women  and  Disability:  The 
Double  Handicap,  1985).  Over  3,000,000 
'women  of  childbearing  age  in  the 
United  States  have  some  type  of 
disability.  Many  women  with 
disabilities  have  been  discouraged  by 
their  families,  friends,  and  health 
providers  from  considering  the  option  of 
pai-enthood.  Until  very  recently,  women 
with  many  types  of  physical  disabilities 
have  not  been  encouraged  or  facilitated 
in  exercising  that  option  by  health  care 
providers  and  others.  Medical 
professionals  have  often  discouraged 
pregnancy  for  women  with  physical 
disabilities  because  of  the  limited 
understanding  of  the  effect  of  bodily 
changes  during  pregnancy,  labor,  and 
delivery  on  existing  impairments.  This 
priority  addresses  issues  confionted 
specifically  by  women  with  physical 
disabilities. 

Some  aspects  of  women’s  health 
maintenance  that  are  an  ordinary  part  of 
life  for  most  women  pose  significant 
problems  for  women  with  physical 


disabilities.  Depending  upon  the  type  of 
disability,  fertility  may  be  unafiected 
but  pregnancy  may  be  an  increased  risk 
and  require  high-risk  management: 
genetic  counseling  may  be  suggested: 
symptoms  of  chronic  disease  or 
impairment  may  or  may  not  be 
exacerbated;  delivery  may  be  di^icult; 
and  urinary  infections,  decubitus  ulcers 
and  autonomic  h)q)erreflexia  during 
labor  and  delivery  may  be  present. 
(Asrael,  W.,  Huberman,  B.,  NAACOG 
Update  Series,  Vol.  5,  Lesson  11, 1986). 

Women  with  physical  disabilities 
often  require  specialized  gynecological 
attention  for  a  number  of  possible 
concerns.  The  interaction  of  drugs  may 
have  a  more  severe  impact  on  their 
systems,  such  as  the  canceling  effect  of 
antiseizure  medications  and  oral 
contraceptives,  or  the  multiplying  effect 
of  antispasmodics  on  other  dings  with 
depressive  side  effects.  There  has  been 
little  research  on  the  long-term  effects  of 
oral  contraceptives  and  other  hormonal 
treatments  for  women  who  lead 
sedentary  existences  and  who  often 
have  compromised  circulatory  systems. 
(Nosek,  M.,  Point  of  View,  Primary  Care 
Issues  for  Women  With  Severe  Physical 
Disabilities,  Journal  of  Women’s  Health, 
Vol.  1.  No.  4, 1992).  Concerns  revolve 
around  the  ability  to  conceive,  the 
presence  of  special  problems  and  risks 
during  pregnancy,  the  impact  on  the 
disability  itself  and  the  methods  of 
delivery. 

Elaine  Carty  imd  Tali  Conine, 
(Rehabilitation  Nursing,  Vol.  13,  No.  2, 
1988),  looked  at  six  important  areas  of 
stress  that  pregnant  women  with 
physical  disabilities  experience.  Three 
are  role  related;  accepting  the  new  role 
of  childbearing  and  the  impending 
responsibilities  of  parenthood, 
accepting  extra  nurturing  and  assuming 
a  more  dependent  role,  and  dealing  with 
fatigue  and  limitations  on  activity  in  the 
perinatal  period.  Psychosocial  issues 
cannot  be  separated  fi-om  the  woman’s 
general  well-being. 

Research  supports  the  conclusion  that 
more  extensive  education  of  health  care 
providers  and  consiuners  in  the  medical 
and  psychosocial  aspects  of  disability 
and  in  the  area  of  human  sexuality  and 
communications  regarding  this  aspect  of 
health  caie  could  lead  to  improved 
health  services  for  women  with 
disabilities.  Among  the  problems  in 
providing  appropriate  reproduction- 
related  services  to  women  with 
disabilities  is  the  limited  experience  of 
obstetricians-gynecologists  with  health 
issues  of  various  typ>es  of  disabilities, 
and  the  limited  involvement  of 
physiatrists  and  other  specialists  in 
prenatal  care.  Physicians  who  may  have 
been  involved  in  the  woman’s  previous 


care  include  a  physiatrist,  orthopedist, 
neurologist  and  urologist.  The  proposed 
project  is  to  investigate  appropriate 
roles  for  these  specialists  in  the 
pregnancy  care  team. 

If women  with  disabilities  are  to  have 
options  for  reproductive  care 
comparable  to  those  available  to  women 
without  disabilities,  then  the  obstetrical 
profession  and  ancillary  health  care 
personnel  must  be  educated  on  the 
special  pregnancy-related  needs  of 
women  widi  physical  disabilities. 
Development  and  dissemination  of 
current  information  to  health  care 
practitioners  and  to  women  with 
disabilities  will  be  a  key  element  of  any 
project  to  be  funded  under  this  priority. 

Being  informed  is  one  of  the  best 
ways  for  a  woman  to  increase  her 
confidence  and  ensure  she  is  given  the 
same  pregnancy-related  options  as  her 
nondisabled  peers.  (Beckmann,  Gittler, 
Barzansky,  and  Beckmann,  On  the 
Gynecologic  Health  Care  of  Women 
With  Disabilities.  Obstetrics  and 
Gynecology,  Vol.  74,  No.  1,  July,  1989). 

A  woman  with  a  disability  who  is 
pregnant  should  be  aware  of  major  risk- 
benefit  ratios,  and  needs  a  support 
system  that  includes  an  obstetrical  team 
sensitive  to  the  specific  issues  related  to 
her  disability.  (Freda,  Cioschi,  Nilson, 
Childbearing  Issues  for  Women  with 
Physical  Disabilities,  Special  Interest 
Section  Newsletter,  Physical 
Disabilities,  Vol.  12,  No.  2,  June  1989, 
published  quarterly  by  the  American 
Occupational  Therapy  Association,  Inc.) 

Choices  concerning  pregnancy  and 
motherhood  often  have  different 
implications  for  women  in  diverse 
cultures,  depending  upon  the 
psychosocial  expectations  of  women 
and  the  support  systems  available  to 
them.  Disabled  women  from  minority 
backgroimds  may  be  quite  different  from 
those  available  to  nonminority  women. 
A  project  to  be  funded  under  this 
priority  is  expected  to  address  the 
research  questions  concerning 
disability,  pregnancy,  and  cultural 
competency.  Thus,  any  project  must 
involve  not  only  women  with  physical 
disabilities,  but  also  disabled  women 
from  diverse  cultural  backgrounds,  in 
the  design,  conduct,  and  dissemination 
of  the  research.  A  grantee  funded  under 
this  priority  is  expected  to  demonstrate 
familiarity  and  ability  to  coordinate 
with  other  projects  and  agencies 
addressing  related  issues,  including  the 
Department  of  Health  and  Human 
Services  and  its  grantees. 

Priority 

An  R&D  project  on  reproductive 
issues  for  women  with  disabilities 
shall — 
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•  Study  the  impact  and  risks  of 
pregnancy  and  ckildbirth,  and,  at  the 
discretion  of  the  applicant,  other 
reproductive  health  issues  affecting 
women  with  various  physical 
disabilities; 

•  Identify  the  cmrent  gaps  in  research 
and  the  information  needed  by 
practitioners  and  consumers  regarding 
gynecologic  and  reproductive  care  for 
women  with  physical  disabilities; 

•  Identify  and  evaluate  strategies  that 
foster  communication  and  collaboration 
among  the  various  health  care 
practitioners  relevant  to  pregnancy  and 
childbirth  and  to  other  reproductive 
health  issues  of  women  with  physical 
disabilities; 

•  Identify  and  evaluate  methods  to 
improve  education  and  training  for 
health  care  providers  regarding  the 
medical  and  psychosexual  aspects  of 
disability  and  reproductive  issues; 

•  Incorporate  issues  pertinent  to 
culturally  divert  populations  in 
addressing  issues  of  pregnancy  and 
childbirth,  and,  at  the  discretion  of  the 
applicant,  other  reproductive  health 
issues  identified  by  women  with 
disabilities  from  minority  backgrounds; 
and 

•  Disseminate  the  research  findings  to 
health  care  providers  and  women  with 
disabilities  through  the  most  effective 
channels,  likely  to  result  in  maximum 
impact  on  practice  and  training. 

Priority  3:  HIV/AIDS  and  Disability 
Background 

The  hiunan  immunodeficiency  virus 
(HIV)  causes  a  chronic,  progressive 
immunologic  deficiency  disease  with  a 
spectrum  of  manifestations.  (Atkins,  B. 

J.  and  Hancock,  A.  K.,  American 
Rehabilitation,  1993).  The  continuum 
can  be  seen  as  fovur  major  stages:  Acute 
HTV  Disease;  Chronic  Asjmiptomatic 
HIV  Disease;  Chronic  Symptomatic  HIV 
Disease;  and  Advanced  Disease  (AIDS). 

It  is  known  that  HIV  affects  every 
cultural,  social,  economic,  sexual, 
racial,  and  geographic  group  in  this 
country. 

Former  Surgeon  General  C.  Everett 
Koop  stated  that  HIV  is  expected  to 
impact  every  household  in  America  in 
the  1990’s.”  The  numbers  of  people  who 
have  AIDS  is  significant:  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
in  its  HIV/ AIDS  Surveillance  Report, 
1994,  noted  that,  as  of  December,  1993, 
361,509  cases  of  AIDS  had  been 
reported  in  the  United  States.  Of  these, 
138,223  individuals  were  known  to  be 
living  with  AIDS.  These  figures  do  not 
include  individuals  who  have  been 
diagnosed  as  HIV  seropositive,  but  have 
not  yet  developed  full-blown  AIDS;  that 


number  is  estimated  to  exceed  one 
million.  Racial  and  ethnic  minority 
populations  have  been 
disproportionately  affected  by  HIV 
infection  and  AIDS.  In  1992,  47  percent 
of  all  reported  AIDS  cases  were  among 
Aft'ican-Americans  and  Hispanics 
although  these  two  groups  represent 
only  21  percent  of  the  entire  population 
(1992  CDC  Newsletter).  HIV  infections 
are  also  increasing  rapidly  among 
women. 

Although  HIV  disease  is  chronic, 
progressive,  and,  so  far,  ultimately  fatal, 
the  average  period  of  time  from  onset  of 
infection  to  death  continues  to  increase, 
due  to  improved  health  care 
interventions,  and  is  now  estimated  to 
be  11.5  years  (Whitman-Walker  Clinic). 
Individuals  may  well  begin  to  live 
longer  at  each  stage  of  the  disease 
process.  Thus,  as  the  natural  course  of 
the  disease  changes,  it  will  be  important 
to  track  the  changing  needs  for 
rehabilitation  and  community  support 
services.  Most  “Persons  Living  with 
AIDS”  (PLWA)  aspire  to  maintain  as 
normal  a  life  as  possible  during  the 
period  of  disease  and  disability  and 
have  both  the  potential  and  the  right  to 
benefit  from  appropriate  service 
programs.  It  is  extremely  critical  that 
culturally  sensitive,  community 
integrated  service  systems  to  promote 
rehabilitation,  independence, 
employment,  and  community 
integration  and  to  reduce  barriers  be 
developed  and  implemented. 

The  Americans  with  Disabilities  Act 
(ADA)  and  Section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
have  very  similar  definitions  of  an 
individual  with  a  disability,  and  define 
such  an  individual,  in  summary,  as  one 
who  has  a  physical  or  mental 
impairment  that  substantially  limits  his 
or  her  ability  to  perform  one  or  more 
major  life  activities,  has  a  record  of  an 
impairment  that  substantially  limits  a 
major  life  activity,  or  is  regarded  by  an 
employer  or  other  covered  entity  as 
having  an  impairment  that  substantially 
limits  a  major  life  activity.  This 
definition  includes  people  with  HIV/ 
AIDS. 

Individuals  with  HIV/ AIDS  may  be 
entitled  to  income  transfer  payments 
and  medical  assistance;  they  also  may 
be  eligible,  depending  on  specific 
criteria  in  the  various  statutes,  for 
services  under  a  number  of  public 
service  programs,  including  vocational 
rehabilitation  and  independent  living, 
mental  health  and  drug  abuse  services, 
veterans’  services,  and  housing 
assistance. 

There  are  many  allegations  that  the 
traditional  social  service  systems, 
including  vocational  rehabilitation,  are 


ill-equipped  to  respond  to  the  need  for 
services.  For  example,  the  1991  National 
Survey  of  Vocational  Rehabilitation 
(VR)  and  AIDS,”  distributed  to  State  VR 
agencies  by  the  American  Rehabilitation 
Association  (ARA),  concludes  that  there 
are  numerous  barriers  to  the  delivery  of 
rehabilitative  services  to  persons  living 
with  HIV/ AIDS.  These  barriers  include 
the  fears  and  anxieties  of  vocational 
rehabilitation  staff,  public  stigma 
associated  with  HIV/ AIDS, 
confidentiality  issues,  lack  of 
knowledge  about  the  rehabilitation 
needs  of  persons  with  HIV/AIDS,  and 
the  need  for  more  extensive  services 
than  those  currently  available  through 
the  vocational  rehabilitation  system. 

Factors  in  the  natural  course  of  the 
disease,  includingjemissions, 
exacerbations,  compounding,  rates  of 
decline,  and  many  other  characteristics 
that  are  not  well  understood  in  terms  of 
their  relation  to  disability  and  to 
support  services,  may  affect  the 
suitability  of  existing  service  models  to 
meet  the  needs  of  PLWA.  In  addition, 
there  is  some  indication  that  the 
patterns  of  the  disease,  and  the 
associated  service  needs,  are  different 
for  minority  individuals,  who  are  likely 
to  enter  the  health  care  service  system 
later  in  the  illness,  md  for  women,  for 
whom  not  only  the  support  needs  but 
also  the  natural  course  of  the  disease 
appear  to  differ  (Campbell,  et.al.,  1989). 

Many  rehabilitation  experts 
hypothesize  that  the  approaches  and 
techniques  that  have  been  developed  to 
address  issues  regarding  other  types  of 
disability  are  relevant  to,  and  will  be 
effective  in,  addressing  issues  regarding 
HIV/AIDS.  These  approaches  include 
secondary  prevention,  vocational 
rehabilitation,  job  accommodations, 
barrier  removal,  peer  support, 
independent  living,  personal  assistance 
services,  public  education,  integrated 
model  service  systems,  job  sharing,  and 
advocacy. 

However,  the  most  effective 
application  of  disability  and 
rehabilitative  approaches  to  HIV/AIDS 
is  dependent  upon  first  increasing 
knowledge  about  the  pattem(s)  of 
disabling  consequences  typically 
associated  with  the  disease  process;  the 
functional  capacities  associated  with 
various  stages  of  the  disease  process; 
and  the  duration  and  intensity  of 
various  types  of  supports  needed  for 
this  population  at  different  stages  of  the 
disease  process.  Any  research  designed 
to  address  these  issues  must  ensvure  that 
findings  can  be  applied  cross-gender 
and  to  various  ethnic  and  linguistic 
cultures. 

Any  project  to  be  funded  under  this 
priority  is  expected  to  be  familiar  with. 
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and  to  coordinate  and  cooperate  with, 
the  related  AIDS  research  activities  of 
the  Centers  for  Disease  Control  and  the 
National  Institute  of  Allergy  and 
Infectious  Diseases,  and  with  other 
major  current  or  future  research 
initiatives. 

Priority  ♦ 

An  R&D  project  on  HIV/AIDS  and 
disability  shall — 

•  Analyze  existing  data  on  HIV/AIDS, 
prepare  population  estimates  and 
statistical  profiles  of  adults  with  HIV/ 
AIDS,  including  such  factors  as:  age;  age 
at  onset  or  confirmation  of  HIV  infection 
or  both  and  AIDS  diagnosis  or  length  of 
time  with  the  disease;  ethnic 
background;  gender;  educational  level; 
employment  experience  and  current 
employment  status;  patterns  of  SSI, 

SSDI,  Medicaid,  and  Medicare 
enrollment;  and  standard  demographic 
factors; 

•  Document  the  natural  course  of  the 
disability  consequences  of  the  disease 
process,  including  iatrogenic 
disabilities,  and  document  the 
functional  losses  associated  with 
various  stages  of  the  disease  process, 
taking  into  consideration  such  factors  as 
age,  gender,  ethnic  background,  and 
concomitant  disabilities; 

•  Identify  and  assess  the  major 
disability-related  societal  barriers 
confronted  by  adults  with  HIV/AIDS, 
including  unemployment, 
discrimination,  lack  of 
accommodations,  and  lack  of 
opportunities  to  maintain  independent 
living,  distinguishing  patterns  by  age, 
gender,  ethnic  background,  and  urban  or 
rural  location; 

•  Identify  best  practices  in 
rehabilitation,  independent  living,  peer 
support  programs,  community  mental 
health,  housing,  job  accommodations, 
and  related  services  that  have  the  most 
potential  to  assist  adults  with  HIV/AIDS 
to  maximize  quality  of  life; 

•  Demonstrate  and  evaluate  the 
effectiveness  of  selected  rehabilitative 
techniques  that  enable  PLWA  to 
maintain  maximum  independence  in 
employment  and  in  the  community, 
involving  PLWA,  individuals  with  other 
disabilities,  and  adults  from  diverse 
cultural  backgrounds  in  the  design  of 
the  demonstrations;  and 

•  Disseminate  the  findings  from  this 
project  to  potential  adapters  in  othw 
programs,  projqpts,  and  service  facilities 
that  provide  services  to  PLWA  and 
through  other  resources,  including 
NARIC,  the  Council  of  State 

>  Administrators  of  Vocational 
Rehabilitation  (CSAVR),  and  the 
National  Covmcil  for  Independent 
Living  (NCIL),  the  National  Association 


of  Protection  and  Advocacy  Systems 
(NAPAS),  and  HIV/AIDS  information 
networks. 

Applicable  Program  Regulations:  34 
CFR  Parts  350  and  351. 

Program  Authority:  29  U.S.C.  760-762. 
(Catalog  of  Federal  Domestic  Assistance . 
Number  84.133A,  Research  and 
Demonstration  Projects) 

Dated:  January  10, 1995. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Analysis  of  Comments  and  Changes 

By  the  deadline  date,  the  Department 
received  thirty-five  comments  in 
response  to  the  proposed  priorities. 
Sixteen  additional  comments  were 
received  after  the  deadline  date  and 
were  not  considered  in  this  response. 

The  majority  of  the  letters  supported  the 
priorities.  This  Appendix  contains  an 
analysis  of  the  comments  and  the 
changes  in  the  priorities  since  the 
publication  of  the  notice  of  proposed 
priorities.  Technical  and  other  minor 
changes — and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  applicable  statutory 
authority— are  not  addressed. 

Priority  1 :  Accommodations  for 
Individuals  With  Disabilities  in  Adult 
Education  Programs 

Comment:  Two  commenters 
recommended  including  assistive 
technology  in  the  examples  of 
accommodations  in  the  Background 
statement  and  in  the  priority. 

Discussion:  The  Secretary  believes 
that  assistive  technology  will  play  an 
increasingly  important  role  in  the 
provision  of  accommodations  for 
persons  with  disabilities  in  adult 
education  programs.  The  Secretary 
agrees  to  clarify  that  applicants  may 
address  accommodations  that  utilize 
assistive  technology. 

Changes:  Assistive  technology  has 
been  added  to  the  list  of  examples  of 
accommodations  in  the  Background 
statement  and  in  the  priority. 

Comment:  Many  commenters 
recommended  adding  specific  emphases 
and  activities  to  the  priority. 

Discussion:  The  Secretary  believes 
that  applicants  should  have  the 
discretion  to  propose  any  emphasis  or 
activity  that  is  authorized  by  the 
priority.  The  application  review  process 
will  determine  the  merits  of  the 
emphasis  or  activity  that  an  applicant 
proposes.  The  Secretary  believes  that  ' 
the  commenters’  recommendations 
listed  directly  below  are  authorized  by 
the  priority  and  may  be  proposed  by  an 


applicant.  However,  the  Secretary 
declines  to  require  all  applicants  to 
address  them.  These  recommended 
emphases  and  activities  are  as  follows: 
separately,  inform  students  about  their 
ri^t  to  accommodations  and  teachers 
about  the  uses  of  accommodations, 
develop  a  self-advocacy  curriculum, 
address  alternative  teaching  techniques, 
broaden  the  priority’s  coordination 
requirements,  emphasize  in  the 
materials  that  are  developed  by  the 
project  that  accommodations  need  to  be 
provided  only  when  a  barrier  to 
participation  exists,  address  the  needs 
of  students  with  disabilities’  for 
assistance  in  documenting  their 
disabilities,  emphasize  and  identify 
existing  model  programs,  develop 
statistical  information  on  the  impact 
and  need  for  accommodations  in  AE 
programs,  develop  a  teacher  training 
model,  address  the  recruitment  and 
placement  of  students  with  disabilities 
with  average  and  above  average 
intelligence  into  AE  programs, 
emphasize  individuals  with  traumatic 
brain  injiuies,  emphasize  case-by-case 
assessment  to  determine  individual 
accommodations,  study  issues  involving 
the  deaf  community  and  the  impact  of 
interpreters,  and  study  the  use  of 
personal  assistants  in  facilitating  access 
to  AE  by  persons  with  spastic  cerebral 


revising  the  priority  to  clarify  that  the 
second  activity  of  the  priority  is 
intended  to  address  existing  AE 
programs. 

Discussion:  The  second  priority  . 
requires  the  grantee  to  identify  and 
evaluate  effective  programmatic 
accommodations  for  individuals  with 
disabilities  in  AE  programs,  and 
develop  recommendations  for  the 
development  of  new  accommodations. 
The  Secretary  beUeves  that  the  grantee 
may  identify  effective  programmatic 
accommodations  for  persons  with 
disabilities  that  exist  in  other  programs 
serving  persons  with  di.sabilities  (e.g., 
special  education,  vocational 
education).  The  Secretary  does  not  agree 
to  limit  the  grantee’s  activities  to 
consideration  of  existing  AE  programs. 

Changes:  None. 

Comment:  One  commenter  suggested 
referencing  the  Americans  with 
Disabilities  Act  (ADA)  in  addition  to 
Section  504  of  the  Rehabilitation  Act. 

Discussion:  The  Secretary  agrees  that 
the  AE  administrators  and  educators 
need  to  understand  that  they  have 
obligations  under  the  ADA  as  well  as 
Section  504  of  the  Rehabilitation  Act. 

Changes:  Title  II  of  the  ADA  is 
referenced  in  the  Background  statement. 
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Priority  2:  Reproductive  Issues  for 
Women  With  Physical  Disabilities 

Comment:  One  commenter 
recommended  using  the  term 
“reproductive  health”  instead  of 
“pregnancy  and  childbirth”  in  the  third 
and  fifth  activities  of  the  priority  The 
commenter  pointed  out  that  there  are 
many  women  with  disabilities  who  have 
reproductive  health  needs  other  than 
those  related  to  pregnancy  and 
childbirth. 

Discussion:  The  Secretary  recognizes 
that  “pregnancy  and  childbirtli”  are  a 
subset  of  the  topics  that  fall  under  the 
heading  of  “reproductive  health.”  The 
Secretary  believes  that  all  applicants  for 
this  project  should  address  issues  of 
childbirth  and  pregnancy.  Additionally, 
the  Secretary  believes  that  applicants 
should  be  given  the  discretion  to 
propose  to  address  other  issues  of 
“reproductive  health.”  The  application 
review  process  will  determine  the 
merits  of  the  activities  that  an  applicant 
proposes. 

Changes:  The  backgroimd  statement 
and  the  priority  have  been  revised  to 
provide  applicants  with  the  discretion 
to  propose  to  address  issues  of 
reproductive  health  in  addition  to 
childbirth  and  pregnancy. 

Comment:  Many  commenters 
recommended  ad^ng  specific  emphases 
and  activities  to  the  priority. 

Discussion:  The  Secretary  believes 
that  applicants  should  have  the 
discretion  to  propose  any  emphasis  or 
activity  that  is  authorized  by  the 
priority.  The  application  review  process 
will  determine  the  merits  of  the 
emphasis  or  activity  that  an  applicant 
proposes.  The  Secretary  believes  that 
the  commenters’  recommendations 
listed  directly  below  are  authorized  by 
the  priority  and  may  be  proposed  by  an 
applicant.  However,  the  Secretary 
declines  to  require  all  applicants  to 
address  them.  These  recommended 
emphases  and  activities  are  as  follows: 
study  impact  and  risks  of  hormone 
treatment,  develop  demographic  data  by 
age  and  disability  on  childbirth  and 
pregnancy,  evaluate  risks  and  efficacy  of 
birth  control  methods,  address  issues 
surrounding  estrogens  as  sex  steroids 
used  in  contraception  and  menopause, 
identify  and  evaluate  methods  to 
improve  decision-making  about 
reproductive  health  care  by  women  with 
disabilities,  address  issues  pertinent  to 
culturally  diverse  populations,  identify 
and  evaluate  postnatal  adaptions  to 
maximize  parenting  skills  in  women 
with  disabilities,  and  identify  and 
evaluate  strategies  that  address  physical 
and  programmatic  access  issues  to 
healtli  care  as  it  pertains  to  pregnancy. 


Changes:  None. 

Comment:  One  commenter 
recommend  that  the  project  should  be 
funded  by  the  National  Institutes  of 
Health. 

Discussion.  NIDRR  has  collaborated 
with  various  units  of  the  National 
Institutes  of  Health  in  planning  research 
on  women  with  disabilities,  including 
reproduction  research.  NIDRR  has  the 
authority  to  support  research  on 
reproductive  care,  including  research  on 
promoting  sensitivity  to  disability 
concerns,  educating  consumers  and 
providers  on  treatment  approaches, 
service  delivery,  and  consumer 
enmowerment. 

Changes  None 

Comment  Twelve  commenters 
indicated  that  the  priority  was  too 
narrow  The  commenters  recommended 
that  the  priority  be  expanded  to  address 
a  wide  range  of  issues  in  addition  to 
reproductive  issues.  The  commenters 
recommended  that  the  priority  be 
expanded  to  address:  access  to  basic 
health  care,  violence,  abuse, 
employment,  housing,  education,  and 
independent  living.  Ten  of  the 
commenters  recommended  that  NIDRR 
support  a  Rehabilitation  Research  and 
Training  Center  (RRTC)  on  women 

Discussion:  NIDRR  recently  convened 
a  focus  group  on  the  topic  of  women 
with  disabilities.  The  Secretary 
recognizes  that  there  are  many  issues 
related  to  women  with  disabilities  that 
warrant  further  research.  The  Secretary 
plans  to  consider  supporting  this 
research  in  the  near  future.  However,  at 
this  time,  the  Secretary  declines  to 
expand  the  priority  as  recommended  by 
the  commenters,  in  favor  of  retaining  a 
discrete  focus  for  this  R&D  project. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  title  of  the 
priority  be  changed  to  “Access  to  Health 
Care  and  Reproductive  Issues  for 
Women  with  Disabilities.” 

Discussion:  The  Secretary  believes 
that  the  commenter’s  recommendation 
connotes  a  different  scope  of  activity 
than  is  intended  for  the  priority  For 
example,  the  proposed  priority  was  not 
intended  to  study  issues  of  financing  of 
health  care  (a  topic  implied  by  the 
suggested  title). 

Ganges:  None. 

Comment:  Three  commenters 
recommended  expanding  the  priority  to 
include  women  with  cognitive  or 
psychiatric  disabilities. 

Discussion:  The  Secretary  recognizes 
that  there  are  important  reproductive 
health  issues  confronted  by  women  with 
cognitive  and  psychiatric  Usabilities 
The  Secretary  does  not  believe  it  is 
feasible  to  address  these  research  issues 


in  this  priority  because  of  the  limited 
resources  available  to  the  R&D  project. 
The  Secretary  is  considering  plans  to 
address  these  research  issues  in  the  near 
future. 

Changes:  None. 

Comment:  Two  commenters 
recommended  that  the  project  include 
women  of  color. 

Discussion:  The  Secretary  expects  this 
project  to  include  women  of  color.  The 
statute  requires  that  each  applicant  for 
a  project  under  this  competition  must 
demonstrate  how  its  application  will 
address  the  needs  of  individuals  from 
minority  backgrounds  who  have 
disabilities.  In  addition,  the  selection 
criteria  for  the  program  evaluate  how 
the  applicant  will  include  women  and 
members  of  racial  or  ethnic  minority 
groups,  as  well  as  pefsons  with 
disabilities  and  the  elderly.  The 
Secretary  does  not  believe  any  further 
requirements  are  necessary  in  order  to 
ensure  that  this  project  will  address  the 
commenters’  recommendation. 

Changes  None. 

Priority  3  HIV/AIDS  and  Disability 

Comment:  One  commenter 
recommended  that  the  National 
Association  of  Protection  and  Advocacy 
Systems  (NAPAS)  be  included  in  the  list 
of  groups  that  will  receive  the  project's 
findings. 

Discussion.  The  Secretary  believes 
that  providing  NAPAS  with  project’s 
findings  will  enhance  its  dissemination 
activities. 

Changes  NAPAS  has  been  added  to 
the  list  of  groups  that  will  receive  the 
project’s  findings. 

Comment:  Many  commenters 
recommended  adding  specific  emphases 
and  activities  to  the  priority 

Discussion:  The  Secretary  believes 
that  applicants  should  have  the 
discretion  to  propose  any  emphasis  or 
activity  that  is  authorized  by  the 
priority  The  application  review  process 
will  determine  the  merits  of  the 
emphasis  or  activity  that  an  applicant 
proposes.  The  Secretary  believes  that 
the  commenters’  recommendations 
listed  directly  below  are  authorized  by 
the  priority  and  may  be  proposed  by  an 
applicant.  However,  the  Secretary 
declines  to  require  all  applicants  to 
address  them.  These  recommended 
emphases  and  activities  are  as  follows; 
study  physical  barriers  as  well  as 
attitudinal  barriers,  stud^  housing 
issues,  study  the  relationship  between 
HIV/AIDS  and  other  disabilities,  study 
the  attitudes  of  service  providers  when 
addressing  societal  barriers,  study  self- 
help  and  consumer-driven  approaches 
in  best  practices,  in  addition  to  studying 
rehabilitation  organizations,  identify 
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best  practices  of  organizations  such  as 
AIDS  service  organizations  in 
addressing  disability  aspects  of  AIDS, 
and  develop  a  program  of  orientation, 
education,  and  training  for  groups  that 
the  HIV/AIDS  epidemic  has  affected. 

Changes:  None. 

Comment:  One  commenter 
recommended  a  long-term  training 
component  for  the  priority 

Discussion:  The  Secretary  points  out 
that  length  of  this  project  is  36  months. 
A  long-term  training  component  is 
incompatible  with  diis  priority.  Also, 
this  is  an  R&D  project,  which  does  not 
encompass  authority  for  training. 

Changes:  None. 

Comment:  One  commenter  indicated 
that  the  priority  contains  too  many 
activities  for  an  R&D  project. 

Discussion:  The  Secretary  recognizes 
the  wide  array  of  activities  that 
applicants  can  propose  under  the 
priority.  The  S^retary  expects  that 
applicants  will  propose  to  undertake 
activities  that  are  feasible  in  light  of  the 
size  of  the  award,  while  addressing  all 
of  the  required  activities  over  a  36- 
month  period. 

Changes:  None. 

General  Comments 

Comment:  One  commenter 
recommended  the  following  four 


additional  priorities:  changing  service 
delivery  programs  from  segregated  to 
integrated  programs;  the  use  of  emerging 
assistive  technology  to  improve  the 
inclusion  of  children  with  disabilities  in 
regular  classrooms  and  all  aspects  of 
community  living;  accommodations  for 
individuals  with  significant  physical 
and  speech  disabilities  in  employment; 
and  telecommunications  technology  for 
individuals  with  significant 
communications  disabilities  in  adult 
education. 

Discussion:  The  Secretary  will 
consider  the  commenter 's 
recommendations  when  new  priorities 
are  being  developed. 

Changes:  None. 

(FR  Doc.  95-1017  Filed  1-13-95;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.1 33A] 

Office  Of  Special  Education  and 
Rehabilitative  Services,  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Notice 
Inviting  Applications  for  New  Awards 
Under  the  Research  and 
Demonstration  Program  for  Fiscal  Year 
(FY)1995 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  The 
notice  contains  information,  application 
forms,  and  instructions  needed  to  apply 
for  a  grant  under  this  competition.  The 
final  priorities  for  the  Research  and 
Demonstration  program  are  published  in 
this  issue  of  the  Federal  Register.  This 
consolidated  application  package 
includes  the  closing  date,  estimated 
funding,  and  application  forms 
necessary  to  apply  for  an  award  under 
this  program’s  competition.  Potential 
applicants  should  consult  the  statement 
of  the  final  priorities  published  in  this 
issue  to  ascertain  the  substantive 
requirements  for  their  applications. 

The  estimated  funding  level  in  this 
notice  does  not  bind  the  Department  of 
Education  to  make  awards  or  to  any 
specific  number  of  awards  or  funding 
levels. 


Application  Notice  for  Fiscal  Year  1995  Research  and  Demonstration  Program,  CFDA  No.  84.1 33A 


Priority 

Deadline  for 
transmittal 
of  applica¬ 
tions 

Estimated 
number  of 
awards 

Estimated 
size  of 
awards  (per 
year) 

Project 

period 

(months) 

Anr.nmmndatinivt  for  Inrlivirliials  with  Di<u)hiliti(»i  in  Aritilt  Fdiinatinn  PrograrrK  . . 

1 

SI 75,000 
175,000 

36 

Hl\//Ain<%  anri  Disahility  . " . 

1 

36 

Note:  The  Rehabilitation  Act  Amendments 
of  1992  require  that  each  applicant  for  a 
project  under  this  competition  must 
demonstrate  in  its  application  how  it  will 
address  the  needs  of  individuals  from 
minority  backgrounds  who  have  disabilities. 
Before  your  application  can  be  reviewed,  it 
must  include  this  description.  Applications 
for  which  this  information  is  not  received 
will  not  be  reviewed. 

All  grantees  that  provide  services  to 
individuals  with  disabilities  will  be 
required  to  advise  these  individuals, 
who  are  applicants  for,  or  recipients  of 
services,  or  as  appropriate,  the  parents, 
family  guardians,  advocates,  or 
authorized  representatives  of  these 
individuals,  of  the  availability  and 
purposes  of  the  State  Client  Assistance 
Program  (CAP),  including  information 
on  means  of  seeking  assistance  under 
such  programs.  A  list  of  State  CAPs  will 
be  provided  to  successful  applicants 
when  they  are  notified  of  their  award. 


This  notice  supports  the  National 
Education  Goals,  one  of  which  states 
that  every  American  will  be  literate  and 
will  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

If  you  need  further  information  about 
these  requirements,  please  contact 
David  Esquith  at  (202)  205-8801 
Individusds  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8801 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR). 

34  CFR  Parts  74.  75.  77,  78.  80.  81,  82. 
85.  86;  (b)  the  regulations  for  this 
program  in  34  CFR  Parts  350  and  351, 
and  (c)  the  notice  of  final  priorities  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register, 


Purpose  of  Program:  In  part,  this 
program  is  designed  to  assist  in  the 
provision  of  vocational  and  other 
rehabilitation  services  to  persons  with 
disabilities,  especially  those  individuals 
with  severe  disabilities,  through 
planning  and  conducting  of  research 
and  demonstration  projects,  and 
specialized  research  activities.  In 
addition,  this  program  is  designed  to 
assist  in  the  development  of  solutions  to 
the  problems  encountered  by 
individuals  with  handicaps  in  their 
daily  activities,  especially  problems 
related  to  employment  (see  34  CFR 
351  1). 

Selection  Criteria:  The  Secretary'  uses 
the  following  selection  criteria  to 
evaluate  applications  under  this 
program. 

(a)  Potential  Impact  of  Outcomes. 
Importance  of  Program  (Weight  3.0). 
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The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  proposed  activity  relates  to 
the  announced  priority: 

(2)  The  research  is  likely  to  produce 
new  and  useful  information  (research 
activities  only); 

(3)  The  need  and  target  population  are 
adequately  defined: 

(4J  The  outcomes  are  likely  to  benefit 
the  defined  target  populations; 

(5)  The  training  needs  are  clearly 
defined  (training  activities  only): 

(6)  The  training  methods  and 
developed  subject  matter  are  likely  to 
meet  the  defined  need  (training 
activities  only);  and 

(7)  The  need  for  information  exists 
(utilization  activities  only). 

(b)  Potential  Impact  of  Outcomes: 
Dissemination/Vtilization  (Weight  3.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  research  results  are  likely  to 
become  available  to  others  working  in 
the  field  (research  activities  only): 

(2)  The  means  to  disseminate  and 
promote  utilization  by  others  are 
defined; 

(3)  The  training  methods  and  content 
are  to  be  packaged  for  dissemination 
emd  use  by  others  (training  activities 
only);  and 

(4)  The  utilization  approach  is  likely 
to  address  the  defined  need  (utilization 
activities  only). 

(c)  Probability  of  Achieving  Proposed 
Outcomes.  Program/Project  Design 
(Weight  5.0).  The  Secretary  reviews 
each  application  to  determine  to  what 
degree — 

tl)  The  objectives  of  the  project(s)  are 
clearly  stated; 

(2)  The  hypothesis  is  sound  and  based 
on  evidence  (research  activities  only); 

(3)  The  project  design/methodology  is 
likely  to  achieve  the  objectives; 

(4)  The  measurement  methodology 
and  analysis  is  sound  (research  and 
development/demonstration  activities 
only); 

(5)  The  conceptual  model  (if  used)  is 
sound  (development/demonstration 
activities  only); 

(6)  The  sample  populations  are 
correct  and  significant  (research  and 
development/demonstration  activities 
only); 

(7)  The  human  subjects  are 
sufficiently  protected  (research  and 
development/demonstration  activities 
only): 

(8)  The  device(s)  or  model  system  is 
to  be  developed  in  an  appropriate 
environment; 

(9)  The  training  content  is 
comprehensive  and  at  an  appropriate 
level  (training  activities  only); 

(10)  The  training  methods  are  likely  to 
be  effective  (training  activities  only); 


(11)  The  new  materials  (if  developed) 
are  likely  to  be  of  high  quality  and 
uniqueness  (training  activities  only); 

(12)  The  target  populations  are  linked 
to  the  project  (utilization  activities 
only):  and  ' 

(13)  The  format  of  the  dissemination 
medium  is  the  best  to  achieve  the 
desired  result  (utilization  activities 
only). 

(d)  Probability  of  Achieving  Proposed 
Outcomes:  Key  Personnel  (Weight  4.0) 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  principal  investigator  and 
other  key  staff  have  adequate  training 
and/or  experience  and  demonstrate 
appropriate  potential  to  conduct  the 
proposed  research,  demonstration, 
training,  development,  or  dissemination 
activity; 

(2)  The  principal  investigator  and 
other  key  staff  are  familiar  with 
pertinent  literature  and/or  methods: 

(3)  All  required  disciplines  are 
effectively  covered; 

(4)  Commitments  of  staff  time  are 
adequate  for  the  project;  and 

(5j  The  applicant  is  likely,  as  part  of 
its  non-discriminatory  employment 
practices,  to  encourage  applications  for 
emplojTnent  fi’om  persons  who  are 
members  of  groups  that  traditionally 
have  been  underrepresented,  such  as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons:  and 

(iv)  The  elderly 

(e)  Probability  of  Achieving  Proposed 
Outcomes:  Evaluation  Plan  (Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  There  is  a  mechanism  to  evaluate 
plans,  progress  and  results; 

(2)  Tne  evaluation  methods  and 
objectives  are  likely  to  produce  data  that 
are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 
service  setting. 

(f)  Program/ Project  Management:  Plan 
of  Operation  (Weight  2.0).  The  Secretary 
reviews  each  application  to  determine 
to  what  degree — 

(1)  There  is  an  effective  plan  of 
operation  that  insures  proper  and 
efficient  administration  of  the  project(s), 

(2)  The  applicant’s  planned  use  of  its 
resources  and  persoimel  is  likely  to 
achieve  each  objective; 

(3)  Collaboration  between  institutions, 
if  proposed,  is  likely  to  be  effective;  and 

(4)  There  is  a  clear  description  of  how 
the  applicant  will  include  eligible 
project  participants  who  have  been 
traditionally  underrepresented,  such 

as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 


(ii)  Women: 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly 

(g)  Program/Project  Management 
Adequacy  of  Resources  (Weight  1.0) 

The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  facilities  planned  for  use  are 
adequate; 

(2)  The  equipment  and  supplies 
planned  for  use  are  adequate;  and 

(3)  The  commitment  of  the  applicant 
to  provide  administrative  support  and 
adequate  facilities  is  evident 

(h)  Program/Project  Management: 
Budget  and  Cost  Effectiveness  (Weight 
1.0).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  budget  for  the  project(s)  is 
adequate  to  support  the  activities; 

(2)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the 
projects(s);  and 

(3)  The  budget  for  subcontracts  (if 
required)  is  detailed  and  appropriate. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
public  and  private  nonprofit  and  for- 
profit  agencies  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  and  tribal 
organizations. 

Program  Authority:  29  U.S.C.  761a 
and  762. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 
insert  number  and  letter]),  Washington, 
D.C.  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4.30  p.m 
[Washington,  D.C.  time]  on  the  deadline 
date  to  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #  [Applicant  must  insert  number 
and  letter]).  Room  #3633,  Regional 
Office  Building  #3,  7th  and  D  Streets, 
S.W  ,  Washington,  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U  S.  Postal  Service 
postmark 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(cHf  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
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does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  letter,  if  any— of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

Fart  1:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev  4- 
88))  and  instructions. 

Part  II:  Budget  Form — Non- 
Construction  Programs  (Standard  Form 
524)  and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 
Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying. 
Debarment.  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  ED  80-0014)  and 
instructions.  (NOTE:  ED  Form  ED-80- 
0014  is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  Villines,  U.S.Department  of 


Education,  Room  34l7  Switzer 
Building,  600  Independence  Avenue 
SW  ,  Washington,  D.C.  20202- 
2704.Telephone:  (202)  205-9141. 
Individuals  who  use  a 
telecommunications  device  for  Uie  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9141 

Information  about  the  Department’s 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  vievv'ed  on 
the  Department’s  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Serv'er 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  29  U.S.C.  760-762. 

Dated;  January  10, 1995. 

Judith  E.  Heumann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce 
and  complete  the  application  forms  in 
this  Section.  Applicants  are  required  to 
submit  an  original  and  tw'o  copies  of 
each  application  as  provided  in  this 
Section. 

Frequent  Questions 

1  Can  I  get  an  extension  of  the  due 
date? 

No!  On  rare  occasions  the  Department 
of  Education  may  extend  a  closing  date 
for  all  applicants.  If  that  occurs,  a  notice 
of  the  revised  due  date  is  published  in 
the  Federal  Register.  However,  there  are 
no  extensions  or  exceptions  to  the  due 
date  made  for  individual  applicants. 

2.  What  should  be  included  in  the 
application? 

'The  application  should  include  a 
project  narrative,  vitae  of  key  persoimel, 
and  a  budget,  as  well  as  the  Assurances 
forms  included  in  this  package.  Vitae  of 
staff  or  consultants  should  include  the 
individual’s  title  and  role  in  the 
proposed  project,  and  other  information 
that  is  specifically  pertinent  to  this 
proposed  project.  The  budgets  for  both 
the  first  year  and  subsequent  project 
years  should  be  included. 

If  collaboration  with  another 
organization  is  involved  in  the  proposed 
activity,  the  application  should  include 
assurances  of  participation  by  the  other 
parties,  including  written  agreements  or 
assurances  of  cooperation.  It  is  not 
useful  to  include  general  letters  of 
support  or  endorsement  in  the 
application. 


If  the  applicant  proposes  to  use 
unique  tests  or  other  measurement 
instruments  that  are  not  widely  known 
in  the  field,  it  would  be  helpful  to 
include  the  instrument  in.  the 
application. 

Many  applications  contain 
voluminous  appendices  that  are  not 
.helpful  and  in  many  cases  cannot  even 
be  mailed  to  the  reviewers.lt  is  generally 
not  helpful  to  include  such  things  as 
brochures,  general  capability  statements 
of  collaborating  organizations,  maps, 
copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the 
applicant. 

3.  What  format  should  be  used  for  the 
application? 

NIDRR  generally  advises  applicants 
that  they  may  organize  the  application 
to  follow  the  selection  criteria  that  will 
be  used.  The  specific  review  criteria 
vary  according  to  the  specific  program, 
and  are  contained  in  this  Consolidated 
Application  Package. 

4.  May  I  submit  applications  to  more 
than  one  NIDRR  program  Competition 
or  more  than  one  application  to  a 
Program? 

Yes,  you  may  submit  applications  to 
any  program  for  which  they  are 
responsive  to  the  program  requirements. 
You  may  submit  the  same  application  to 
as  many  competitions  as  you  believe 
appropriate.  You  may  also  submit  more 
than  one  application  in  any  given 
competition. 

5.  What  is  the  allowable  indirect  cost 
rate? 

The  limits  on  indirect  costs  vary 
according  to  the  program  and  the  type 
of  application. 

Applicants  in  the  FIR,  and  Innovation 
grants  programs  should  limit  indirect 
charges  to  the  organization’s  approved 
rate.  If  the  organization  does  not  have  an 
approved  rate,  the  application  should 
include  an  estimated  actual  rate. 

6.  Can  profitmaking  businesses  apply 
for  grants? 

Yes.  However,  for-profit  organizations 
will  not  be  able  to  collect  a  fee  or  profit 
on  the  grant,  and  in  some  programs  will 
be  required  to  share  in  the  costs  of  the 
project. 

7.  Can  individuals  apply  for  grants? 
No,  with  a  single  exception.  For  all 

NIDRR  programs  except  one,  only 
organizations  are  eligible  to  apply  for 
grants.  The  one  exception  is  the 
Fellowship  program,  CFDA  No.. 
84.133r.Individuals  are  the  only  eligible 
applicants  for  the  Fellowship  program. 
Organizations  are  not  eligible  applicants 
for  the  Fellowship  program. 

8.  Can  NIDRR  staff  advise  me  whether 
my  project  is  of  interest  to  NIDRR  or 
likely  to  be  funded? 
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No.  NBDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which 
you  propose  to  submit  your 
application.However,  staff  cannot 
advise  you  of  whether  your  subject  area 
or  proposed  approach  is  likely  to 
receive  approval. 

9.  How  do  I  assure  that  my 
application  will  be  referred  to  the  most 
appropriate  panel  for  review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the 
Standard  Form  424,  and  including  the 
title  of  the  priority  to  which  they  are 
responding. 

10.  How  soon  after  submitting  my 
application  can  I  find  out  if  it  will  be 
funded? 


The  time  from  closing  date  to  grant 
award  date  varies  from  program  to 
program.  Generally  speaking,  NIDRR 
endeavors  to  have  awards  made  within 
five  to  six  months  of  the  closing  date. 
Unsuccessful  applicants  generally  will 
be  notified  within  that  time  frame  as 
well.  For  the  purpose  of  estimating  a 
project  start  date,  the  applicant  should 
estimate  approximately  six  months  from 
the  closing  date,  but  no  later  than  the 
following  September  30. 

11.  Can  I  call  NIDRR  to  find  out  if  my 
application  is  being  funded? 

No!  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review 
cannot  be  released  except  through  this 
formal  notification. 


12.  If  my  application  is  successful, 
can  I  assume  I  will  get  the  requested 
budget  amount  in  subsequent  years? 

No.  Those  budget  projections  are 
necessary  and  helpful  for  planning 
purposes.  However,  a  complete  budget 
and  budget  justification  must  be 
submitted  for  each  year  of  the  project 
and  there  will  be  negotiations  on  the 
budget  each  year. 

13.  Will  all  approved  applications  be 
funded? 

No.  It  often  happens  that  the  peer 
review  panels  approve  for  funding  more 
applications  than  NIDRR  can  fund 
within  available  resources.  Applicants 
who  are  approved  but  not  funded  are 
encoiuraged  to  consider  submitting 
similar  applications  in  future 
competitions. 
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OMI  Approval  No.  OSAt-OMS 


APPLICATION  FOR 

FEDERAL  ASSISTANCE 

2.  DATE  SUBMITTED 

Applicant  Identifier 

1  TYRE  OF  SUBMISSION: 

Applicetion  Preepplication  . 

Q  Construction  Q  Construction 

Q  NonConstruction  □  Non^3onstruction 

3  DATE  RECEIVED  BY  STATE 

State  Apptication  Idenitfier 

4  DATE  RECEIVED  BV  FEDERAL  AQENCV 

Federat  Identifier 

5.  APPLICANT  INFORMATION  | 

Legal  Name 

Organizational  Unit 

Address  (give  city  county,  state  and  up  code) 

Name  and  celeohone  number  of  the  person  to  be  contected  on  matters  mvohnng 
this  application  (give  area  coda) 

S.  EMPLOYER  lOENTIFICATtON  NUMBER  (EIN|: 

7  TYPE  OF  APPLICANT-  (enter  eppropna»  letter  m  bot)  U 

A  State  H  Independent  School  Oist 

e  County  1  State  Controlled  mstituion  of  Higner  Learning 

C  Municipal  J  Private  Univerarty 

D  Township  K  Indian  Tribe 

E  interstate  L  Individual 

F  iniermumctpal  M  Profit  Organization 

G  Soeciai  District  N  Other  (Soecifvt 

1  1  1- 

S  TYPE  OF  APPLICATION. 

Q  New  □  Continuation  Q  Revision 

If  Revision,  enter  aoDropnaie  letter(s)  m  txwiesi  [[3  CD 

A  Increase  Aitard 
0  Decrease  Duration 


B  Decrease  Award  C  <r>cfease  Duration 

Other  (specify) 


%  NAME  OF  FEDERAL  AOCNCV 


10.  CATALOG  OF  FEDERAL  DOMESTIC 
assistance  NUMBER: 


03L0 


1 1  DESCRIPTIVE  TITLE  OF  APPLICANTS  PROJECT 


TITLE 


II.  AREAS  AFFECTED  BY  PROJECT  (Cities  counties  states  etc  • 


3* 

1  13  project 

14  CONO^c^iO^AL 

OiSnsiCTS  OF 

Stan  Date  j 

i 

Ending  Date 

_ 1 

a  Applicant 

b  Proiect 

I  IS  estimated  funding 

It  IS  APPLICATION  SUBJECT  TO  REVIEW  BV  STATE  EXECUTIVE  ORDER  12372  PROCESST 

a  Federal 

S  00 

a  YES  "XlS  PREAPPLICATION  APO-^ICATION  WAS  MADE  AVAILABLE  TO  THE 
state  EXECUT'VE  ORDER  12372  PROCESS  FOR  REVIEW  ON 

D  Applicani 

S  00 

date 

c  State 

s  oe 

t  ^  PROGRAM  IS  NOT  COVERED  BV  EO  12372 

d  Local 

t  00 

[3  OR  PROGRAM  MAS  NOT  BEEN  SELECTED  BV  STATE  FOR  REVEW 

e 

S  00 

t  PrografTf  income 

t  00 

17  IS  THE  APPLICANT  OEUNOUENT  ON  ANY  federal  OCBT? 

g  total 

S  00 

U  Tes 

If  Yes  attach  an  ei»p»af»a!»on  LJ  ^ 

It  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF  ALL  DATA  IN  THIS  APPLICATION  PREAPPLICATION  ARE  TRUE  AND  CORRECT  THE  DOCUMENT  HAS  BEEN  DULY 
authorized  by  the  governing  body  of  the  applicant  and  the  applicant  will  COMPLY  WITH  THE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED 


a  Typed  Name  ol  Aulhorl^ed  Peoresen;at:,e 


c  Teieohone  numOer 


d  Signature  of  Authorised  Representative 


e  Date  Signed 


Slar'daiG  "orm  4^1  I^Ev  4  8tl'. 
P'esc  Dec  oy  OM6  ..a'  A  icz 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant’s  submission 

Item  Entry  Item  Entry 


1  Self-explanatory 

2  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant’s  control  number 
(if  applicable) 

3  State  use  only  (if  applicable) 

4  If  this  application  is  to  continue  or  reyise  an 
existing  award,  enter  present  Federal  identifier 
number  If  for  a  new  project,  leave  blank 

5  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application 

6  Enter  Employer  Identification  Number  (ELV)  as 
assigned  by  the  Internal  Revenue  Service 

7  Enter  the  appropriate  letter  in  the  space 
provided 

8  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided 

—  "New”  means  a  new  assistance  award 

—  "Continuation”  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date 

—  "Revision”  means  any  change  in  the  Federal 
CJovernment’s  financial  obligation  or 
contingent  liability  from  an  existing 
obligation 

9  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application 

10  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested 

1 1  Enter  a  brief  descriptive  title  of  the  project  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet  If 
appropriate  (e  g  ,  construction  or  real  property- 
projects),  attach  a  map  showing  project  location 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 


12  List  only  the  largest  political  entities  affected 
(e.g  ,  State,  counties,  cities) 

13  Self-explanatory 

14  List  the  applicant’s  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project 

15  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change  For  decreases,  enclose  the 
amounts  in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15 

16  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process 

17  This  question  applies  to  the  applicant  organi 

zation,  not  the  person  who  signs  as  the 
authorized  representative  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes.  <  . 

18  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant’s  office  (Certain  Federal  agencies  may- 
require  that  this  authorization  be  submitted  as 
part  of  the  application  ) 


i 


SF  424  (REV  4-88)  Back 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13 
to  22  hours  per  response,  with  an  average  of  17.5  hours,  including  the  time  for 
reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing  the  collection  of  information.  Send 
comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department 
of  Education,  Information  Management  and  Compliance  Division,  Washington,  D.C. 
20202-4651;  and  the  Office  of  Management  and  Budget,  Paperwork  Reduction 
Project  1875-0102,  Washington,  D.C.  20503. 


INSTRUCTIONS  FOR  ED  FORM  NO.  524 


General  instructions 

« 

This  form  is  used  to  apply  to  individual  U.S.  Department  of  Education  discretionary 
grant  programs.  Unless  directed  otherwise,  provide  the  same  budget  information  for 
each  year  of  the  multi-year  funding  request.  Pay  attention  to  applicable  program 
specific  instructions,  if  attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and  provide  a  breakdown  by  the  applicable 
budget  categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a}-{e): 

For  each  project  year  for  which  funding  is  requested,  show  the  total  amount 
requested  for  each  applicable  budget  category. 

Lines  1-11,  column  (f): 

Show  the  multi-year  total  for  each  budget  category.  If  funding  is  requested  for 
only  one  project  year,  leave  this  column  blank. 

Line  12,  columns  (a)-(e): 

Show  the  total  budget  request  for  each  project  year  for  which  funding  is 
requested 

Line  12,  column  (f): 

Show  the  total  amount  requested  for  ail  project  years.  If  funding  is  requested 
for  only  one  year,  leave  this  space  blank. 
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Instructions  for  ED  Form  524  (cont.) 


Section  B  -  Budget  Summary 
Non-Federal  Funds 

s’ 

If  you  are  required  to  provide  or  volunteer  to  provide  matching  funds  or  other  non- 
Federai  resources  to  the  project,  these  should  be  shown  for  each  applicable  budget 
category  on  lines  1-11  of  Section  B. 

Lines  1-11,  columns  (a)-le); 

For  each  project  year  for  which  matching  funds  or  other  contributions  are 
provided,  show  the  total  contribution  for  each  applicable  budget  category. 

Lines  1-1 1,  column  (f): 

Show  the  multi-year  total  for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year,  leave  this  column  blank. 

Line  12,  columns  (a)-(e): 

Show  the  total  matching  or  other  contribution  for  each  project  year. 

Line  12,  column  (i): 

Show  the  total  amount  to  be  contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only  one  year,  leave  this  space 
blank. 


Section  C  -  Other  Budget  Information 
Pay  attention  to  applicable  prooram  specific  instructions,  if  attached. 

1.  Provide  an  itemized  budget  breakdown,  by  project  year,  for  each  budget 
category  listed  in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect  during  the  funding  period. 
In  addition,  enter  the  estimated  amount  of  the  base  to  which  the  rate  is  applied, 
and  the  total  indirect  expense 

3.  If  applicable  to  this  programs,  provide  the  rate  and  base  on  which  fringe  benefits 
are  calculated, 

4.  Provide  other  explanations  or  comments  you  deem  necessary. 


BILLING  CODE  4000-01 -C 
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Public  reporting  burden  for  these 
collections  of  information  is  estimated 
to  average  30  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
the  U.S.  Department  of  Education, 
Information  Management  and 
Compliance  Division,  Washington,  DC 
20202-4651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027, 
Washington,  DC  20503. 

BILLING  CODE  4000-01-P 
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OMB  Approval  No.  0348-0040 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Note:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program  If  you  have  questions, 

please  contact  the  awarding  agency  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances  If  such  is  the  case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: _ 


1  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com¬ 
pletion  of  the  project  described  in  this  application. 

2  Will  give  the  awarding  agency,  the  Comptroller 
Cleneral  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain 

4  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency 

5  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U  S  C  §§  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM’s  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C  F  R.  900,  Subpart  F) 

i 

6  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination  These  include  but  are  not 
limited  to  (a)  Title  VT  of  the  Civil  Fights  Act  of 
1964  (P  L  88-352)  which  prohibits  d  scnmination 
on  the  basis  of  race,  color  or  national  origin  lb) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U  S  C  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U  SC  §  794),  which  prohibits  dis 
crimination  on  the  basis  of  handicaps,  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U  S  C  §§  6101-6107),  which  prohibits  discrim 
ination  on  the  basis  of  age. 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P  L  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P  L  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism,  (g)  §§  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S  C  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records,  (h)  Title 
VIII  of  the  pivil  Rights  Act  of  1968  (42  U  S  C  § 
3601  et  seq.),  as  amended,  relating  to  non 
discrimination  in  the  sale,  rental  or  financing  of 
housing,  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made, 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application 

7  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P  L  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases 

8  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U  S  C  §§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

9  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U  S  C  §§  276a  to  276a- 
7),  the  Copeland  Act  (40  U  SC  §  276c  and  18 
L  SC  §§  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U  S  C  §§  327  333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 


11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following;  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P  L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988,  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  §§  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U  S  C.  § 
7401  et  seq  );  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (P  L.  93-523),  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P  L. 
93-205). 


12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  §§  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system 


S'GMATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGANIZATION 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  u  s  e.  469a-l  et  seq.). 


14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 


15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 


16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 


17.  Will  cause  to  be  performed  the  required  flnancial 
and  compliance  audits  in  accordance  with  the 
Single  A  udit  Act  of  1 984. 


18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


DATE  SUBMITTED 
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Certification  Regarding  De 
Voluntary  Exclusion  — 


ension^Jneligibility  and 
ere  ‘ 


Tltis  cQtification  is  required  fay  the  Department  of  Education  regulations  impleinenting  Executive  Order 
12549,  Debarment  ana  Suspension,  34  vZFR  Part  85,  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirements  stated  at  Section  85.110. 


Instructions  for  Certification 


2.  The  ceitification  in  this  clause  is  a  matnui 
representation  of  fact  upon  whkhreiianoe  was  ptaced 

when  this  tianaactlaa  was  entered  into.  Ifitislato 
determined  that  the  prospective  lower  der  partidpam 
knowingly  renderedan  erroneous  certification,  in  . 
addition  to  other  remedies  available  to  the  Federal 
Covenunent  the  department  or  agency  with  which 
this  transaction  origmatad  may  pursue  available 
remedies,  including  suspension  and /or  debarment. 

3.  The  prospective  lower  tier  participant  shall  provide 
immeoute  wiittsB  notice  to  toe  person  to  which  this 
propos^  is  submitied  if  at  any  tune  the  prospective 
tower  tier  psrdcipaat  kares  nut  its  certification  was 
CRoneous  when  submitted  or  has  beoosne  erroneoiu 
by  reason  of  changed  drcumstances. 

4.  The  terms  "covered  transaction,"  "debarred," 
‘suspervd,  d."  "Ineltgtble,'*  "Sower tier  covered 
transaction,*  "participant."  "person."  "primary  covered 
transacnorv*  prindpai,*  "proposal*  axul  "voluntaniy 
excluded,"  as  used  in  this  dause,  have  the  nteanings 
set  out  in  the  Definitions  and  Coverage  sections  of 
rules  implementing  Executive  Orde^2549.  Ygumay 
contact  the  person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  ofthose  regulatioiu. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitting  this  proposal  that,  should  the  prooosed 
covered  transaction  be  entered  into,  it  shad  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  pe^n  who  is  ddjarred. 
suspended,  declared  indigibie,  or  voluntarily 
excluded  from  participation  in  this  covered  ' 
transaction,  unless  authorized  by  the  deoartment  or 
agency  with  which  this  transaction  origmatad. 


nReoudine 

V^oVoi^itary 


agrees  ^rsubmitSig  this  proposai  will 
itidude  Ota  duua^ed  "Certifiatian  Regarding 
Debaiutent,  Suspension,  Ineligibility,  and  Voluntar 
Exdinimi-Lo  Werner  Covered  Transacdons," 
wlthnrur  windiflraHnii,  iw II  tower  tier  covered 
transactiona  and  in  aU  solidtatfons  for  lower  tfor 
covered  txsnsacttons. 

7.  A  pnitidpant  in  a  covered  transaction  may  rely 
upon  a  ceniBcatiaB  of  a  praapective  partidpant  in  3 
lower  tier  covered  tranaaotkm  that  it  IS  not 
ddiarred,  suneaded,  Ineiigibla,  or  vQhmtanly 
exdudad  frtBn  tbeooverednnsactian,  unless  it 
know  ie  efraneoua.  A 

^whSi*it^Srmines  the  eligibility  of  foT^*^***^ 
prindpaia.  pni«irjp»Tit  may,  but  is  not 
raquirad  to,  dieckt^Nbnprocurement  Utt. 


8.  Nothing  contained  in  the  foregoing  shau  oe 
consoued  to  require  establishment  oTa  system  of 
noorda  in  ordCT  to  render  in  good  faith  tha 
certification  required  by  this  The  knowledge 
and  informatiaQ  of  a  partidpant  is  not  required  to 
SBBceed  that  which  is  norxnafly  possessed  by  a 
prudestt  pesaon  in  the  ordinaiiy  course  of  business 


shall  be 


9.  Except  for  transactioiu  authorized  under 
paragraph  5  of  these  instructiona,  if  a  partidpant  in 
a  covered  transaction  knowingly  enters  into  a  lower 
tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineiigibi^  or  volutuarily 

from  participation  in  this  transaction,  in 
addkkm  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  wi^  which 
this  transaction  origmatad  pursue  available 
remedies,  induding  suspension  and  /or  debarment. 


Certification 

(1)  The  prospectiv'e  lower  tier  partidpant  certifies,  by  ^bmission  of  this  proposal,  that  neither  it  nor  its 
prindpals  are  present!  v  deoarred,  suspended,  proposed  for  ddsarment,  oedar^  ineligible,  or 
voluntahly  excluded  from  partidpation  in  this  transaction  by  any  I^oal  department  or  agency. 

(2)  Where  the  prospective  lower  tier  p<utidpant  is  unable  to  certify  to  any  of  the  statements  in  this 
certification,  such  prospective  partidpant  shall  attach  an  explanation  to  this  proposal. 


AA1E  OFAPPUCANT 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


D  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


IGNATURE 


ED  80-0014. 9/90  (Replaces  GCS-009  (RE\’.  12/88).  which  is  obsolete) 
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CERTIFICATIONS  REGARDING  LOBBYING:  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 


Applicants  should  refer  to  the  regulations  cited  below  to  determine  the  certification  to  which  they  are  required  to  attest.  Applicants 
should  also  review  the  instructicHU  for  certification  included  in  theregulations  before  completing  this  form.  Signature  oftms  form 
provides  for  compliance  with  certification  reqtiirements  under  34  CFk  Part  82,  T^ew  Restnctions  cm  Lobbying/  and  34  CFR  Part  85, 
*Govemment-wide  D^annent  and  Suspension  (Nonprocurement)  and  Government-wide  Reqturoitents  tot  Drug-Free  Workplace 
(Grants)."  The  certifications  shall  be  treated  as  a  mate^  representation  of  fact  upon  which  reuance  be  placed  when  the  Department 

of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and  im¬ 
plemented  at  34  CFR  Part  82,  for  persons  entering  into  a  grant 
or  cooperative  agreement  over  $100,000,  as  defined  at  34  CFR 
Part  84  Sections  82.105  and  82.110,  the  applicant  certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
aid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for  in- 
uencing  or  attempting  to  influence  an  officer  or  employee  of 

any  agency,  a  Member  of  Conness,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  m  cormec- 
tion  with  the  making  of  any  Federal  grant,  the  entering  into  of 
any  cooperative  agreement,  and  the  exteruion,  continuation, 
renewal  amendment,  or  modification  of  any  Federal  grant  or 
cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or  at¬ 
tempting  to  influence  an  offiod’  or  employee  of  any  agency,  a 
Member  of  Confess,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  wiffi  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with  its  instruaions; 

(c)  The  undersigned  shall  require  that  the  language  of  this  cer¬ 
tification  be  included  in  the  award  documents  for  all  sub¬ 
awards  at  all  tiers  (including  subgrants,  contracts  under  grants 
and  cooperative  agreements,  and  subcontraas)  and  that  all 
subrecipients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBIUTV  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and  Suspen¬ 
sion,  and  implemented  at  34  CFR  Part  85,  for  prospective  par- 
ticipants  in  prima^  covered  transactions,  as  defined  at  34  CFR 
Part  85,  Sections  85.105  and  85.110  — 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for  debar¬ 
ment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  pmod  preceding  this  applica¬ 
tion  been  convicted  of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  in 
cormeaion  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal,  State,  or  local)  transaction  or  contract  under 
a  public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  felse 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
civilly  charged  by  a  governmental  entire  (Federal.  Sute,  or 
local)  with  commission  of  any  of  theofrenses  enumerated  in 
paragraph  (l)(b)  of  this  certification;  and 


(d)  Have  not  within  a  three-year  period  preceding  this  y>- 
plication  had  one  or  more  public  transactions  (Federai,  iate, 
or  local)  terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  state¬ 
ments  in  this  certification,  he  or  she  shall  attach  an  explanation 
to  thu  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and  im¬ 
plemented  at  M  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  S^ons  85.605  ara  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  pro¬ 
vide  a  drug-free  workplace  by. 

(a)  Publishing  a  statement  notifying  employees  that  the  unlaw¬ 
ful  manufacture,  distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the  grantee's  workplace 
and  specifying  the  actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about— 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee'epolicy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for 
drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  performance  of  the  grant  be  given  a  copy  of  the  state¬ 
ment  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  para¬ 
graph  (a)  that,  as  a  condition  of  employment  urider  the  grant, 
the  employee  will— 

(1  >  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for 
a  violation  of  a  enmi^  drug  statute  occurring  in  the 
workplace  no  later  than  five  calendar  days  af^  such  convic¬ 
tion; 

(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (dX2)  from  an 
emplwee  or  otherwise  receiving  actual  notice  of  such  convic- 
tioiL  wployers  of  convicted  employees  must  provide  notice, 
including  position  title;  to:  Director,  Grants  and  Contracts  Ser¬ 
vice,  U.S.  Department  of  Education,  400  Maryland  Avenue, 
S.W.  (Room  5i24,  GSA  Regional  Office  Building  No.  3), 
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Washington.  20202-4571.  Notice  shall  indude  the  identifica¬ 
tion  numbers)  of  each  affect^  grant; 

(0  Tak^  one  of  the  following  actions,  within  30  calendar  days 
^  receiving  notice  under  subparapaph  (d)(2),  with  respect  to 
any  employee  who  is  so  convicted- 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  iiKluding  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Aa  of  1973,  as  amended;  or 

(2)  Reouiring  such  employee  to  pankripate  satisfactorily  in  a 
drug  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State,  or  lo^  health,  law  enforce¬ 
ment,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug- 
free  workplace  through  implementation  of  paragraphs  (a), 

(bi  (c),  (d),  (e),  and  (f). 


B.  The  grantee  may  insert  in  the  space  provided  below  the 
site(s)  for  the  performaiKS  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Submut  F,  for  grantees,  as 
deMed  at  34  CFR  Part  85,  Sections  w.605  and  85.610  — 

A.  As  a  condition  of  the  grant,  I  certify  that  1  will  not  engage 
in  the  unlawful  manufocture,  distribution,  dispensing,  pos¬ 
session,  or  use  of  a  controlled  substance  in  conducting  any 
activity  with  the  grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity, 
I  will  report  the  conviction,  in  writin|0  within  10  calendar 
days  of  the  conviction,  to:  Director,  &ants  and  Contracts 
Service,  U.S.  Department  of  Education,  400  Maryland 
Avenue,  S.W.  (Room  3124,  GSA  Regional  Office  Building 
No.  3),  Washington,  DC  20202-4571.  Notice  shall  indude 
the  identification  number(s)  of  each  affected  grant. 


Check  Q  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


ED  80^13, 6,^90  (Replaces  ED  80-0008, 12/89;  ED  Form  GCS-008.  (REV.  12/88);  ED  80-0010, 5/90;  and  ED  80-0011, 5/90,  which  are 
'  obsolete) 
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DISCLOSURE  OF  LOBBYING  AOIVITIES 

Gjmpiete  this  fonn  to  disdose  lobbying  activities  pursuant  to  31  U,S.C  1352 
(Sec  reverse  (or  public  burden  disdosute.)  t 


1.  Type  o<  Federal  Action: 

□  a.  contract 
b.  grant 


a.  contract 

b.  grant 

c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 
(.  loan  insurance 


4.  Name  and  Address  at  Reporting  Entity: 
□  Prime  □  Subawarde 


X  Status  of  Federal  Action:  . 

□ 

a.  bid/offerrapplication 

b.  initial  award 

c.  post-award 

X  Report  Type: 


Af  SIWIX4  by  < 


□  Subawardee 

Tier  ,  if  known: 


S.  K  Reporting  Entity  in  No.  4  is  Subawardec.  Enter  Name 
and  Address  ol  Prime: 


Congressional  Disiricb  if  known: 


6.  Federal  Oepartmenl/Agency: 


Congressional  District  if  known: 


7.  Federal  Program  Namc/Oescription: 


S.  Federal  Action  Number,  if  known: 


10.  a.  Name  and  Address  ol  Lobbying  Entity 
Uf  indfwduii.  list  mint,  hnt  mint,  MO: 


CFDA  Number,  if  ippticabft:  ____ 


9.  Award  Amount  if  known: 
% 


b.  Individuals  Pcrlorming  Services  lind 
.  different  from  No.  lOal 
f/asi  name,  tint  name,  MIk 


Commuadon  Sf*UI*A  i/ /9«c#«sanr) 


1 1.  Amount  ol  Payment  icheck  alt  that  apply): 

S  _____________  □  actual  □  planned 


12  Form  ol  Payment  (check  all  that  apply): 

□  a.  cash 

□  b.  in>kind:  spedfy:  nature 

value 


13.  Type  ol  Payment  (check  all  that  apply): 

□  a.  retainer 

□  b.  one-time  lee 

□  c.  commission 

□  d.  contingent  lee 

□  c.  deferred 

□  1.  other  spedfy:  ________ 


1A  Brief  Oescriptioo  ol  Services  Performed  or  to  be  Performed  and  Dafets)  of  Service,  induding  offkcrts).  cmployccts), 
or  Memberts)  contacted,  for  Payment  Indicated  in  Item  11: 


(iliseft  Conenvuon  Shmls) 


IS.  Continuation  Sheetts)  SF«lli.*A  attached:  □  Yes  □  No 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL  DISCLOSURE  OF  LOBBYING  ACnVITlES 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the 
initiation  or  recapt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  punuant  to  title  31  U3.C 
section  1352.  The  fib'ng  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Meniber  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF>LL1-A  Continuation  Sheet  for  additional  information  if  the  space  on  the  form  is  irudequate.  Complete  all  items  that 
apply  for  both  the  initial  fiiing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report,  if  this  is  a  followup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  tite  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  aaion. 

4.  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  dassiflcation  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be.  a  prime 
or  subaward  redpient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  indude  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  dty,  state  and 

zip  code  of  the  prime  Federal  rec^ient  indude  Congressional  District,  if  known.  s 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational 
level  below  agency  name,  if  known.  For  example,  Depanment  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants;  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number;  Invitation  for  Bid  (IFB)  number;  grant  announcement  number  the  contract, 
grant,  or  loan  award  number  the  application/proposaJ  control  number  assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  ••RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitmeitt  by  the  Federal  agency,  enter  the 
Feceral  amount  of  the  awardloan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  W  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influence  die  covered  Federal  action. 

(blEnter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10  (a). 

Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  Aether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check 
ail  boxes  that  apply.  If  this  is  a  material  change  report  enter  the  cumulative  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  payment  is  made  through  an  in>kind  contribution, 
spedfy  the  nature  and  value  of  the  in>kind  payment. 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that' apply.  If  other,  spedfy  nature. 

14.  Provide  a  spedfic  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  date(s)  of  any  services  rendered.  Indude  ail  preparatory  and  related  activity,  not  just  time  spent  in 
actual  contact  with  Federal  offidals.  Identify  the  Federal  offidai(s)  or  employee(s)  contacted  or  the  officerfs), 
employee(s),  or  Memberfs)  of  Congress  that  were  contacted. 

15.  Check  whether  or  rtot  a  SF>Lli.*A  Continuation  Sheetis)  is  attached. 

16.  The  certifying  offldal  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


Public  reponing  burden  for  thit  collection  of  udormation  it  ctwnated  to  avenge  30  mintues  per  responae.  NKiuding  time  for  levievewg 
insoucoom.  searching  exisling  data  lourcet,  gathering  and  maintaining  the  data  needed,  and  completing  and  laviewing  the  collection  of 
infonnaoon.  Send  comments  regarding  the  burden  esomate  or  any  other  aspect  of  this  coHecdon  of  information,  including  suggestions 
for  reouang  tfiis  burden,  to  the  Office  of  Management  and  Budget  Paperwork  Reduction  Project  (t>3<B4)04B),  WashingtiMt  D-C-  20S03. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

(Docket  No.  N-95-3846:  FR-3786-N-01] 

Notice  of  Funding  Availability  (NOFA) 
for  Fiscal  Year  1995  for  Indian 
Applicants  Under  the  HOME  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  funding  availability 
(NOFA)  for  fiscal  year  1995  for  Indian 
applicants  for  HOME  Investment 
Partnerships  Act  (the  HOME  Act) 
programs,  referred  to  as  the  HOME 
program. 

SUMMARY:  This  NOFA  announces  the 
availability  of  up  to  $14,042,000  in 
funding  for  Fiscal  Year  (FY)  1995  for  the 
HOME  Program  for  Indian  tribes; 
provides  the  selection  criteria:  provides 
information  on  how  to  apply;  and 
explains  how  selections  will  be  made 
All  eligible  applicants  are  invited  to 
submit  applications  for  HOME  funds  in 
accordance  with  the  requirements  of 
this  NOFA. 

DATES:  Applications  must  be  received 
by  the  Office  of  Native  American 
Programs  (ONAP)  having  jurisdiction 
over  the  applicant  on  or  before  3:00 
P.M.  (ONAP  local  time)  on  April  14, 
1995.  This  application  deadline  is  firm 
as  to  date  and  hour.  The  Department 
shall  treat  as  ineligible  for  consideration 
any  application  that  is  received  after  the 
deadline.  Applicants  should  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems.  Facsimile 
(“FAX”)  copies  shall  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Prospective  applicants  may  contact  the 
appropriate  ONAP.  Refer  to  Appendix  1 
of  this  NOFA  for  a  complete  list  of 
ONAPs  and  telephone  numbers. 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act  Statement 
In  accordance  with  the  Papem'ork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  the  information  collection 
requirements  contained  in  these 
application  procedures  for  HOME  funds 
were  reviewed  by  the  Office  of 
Management  and  Budget  and  approved 
under  OMB  control  number  2577-0191 

Changes  From  Last  Year’s  NOFA 
To  promote  the  award  of  FY  95  grant 
funds  before  the  end  of  the  fiscal  year, 
the  last  day  to  submit  an  application  is 
earlier  this  year  than  last  year 


Some  applicants  in  the  FY  94 
competition  applied  for  grants  in  excess 
of  the  announced  maximum;  others 
applied  for  grants  which  when  looked  at 
together  with  the  proposed  number  of 
units  exceeded  the  maximum  per-unit 
subsidy  amount.  This  year  the  list  of 
requirements  for  an  eligible  application 
prohibits  these  situations. 

HUD  is,  for  the  first  time,  requesting 
that  the  data  and  explanation  provided 
by  the  applicant  to  address  the  selection 
criteria  be  limited  to  200  words  per 
component. 

This  year  three  items  are  added  to  the 
applicant  certifications:  compliance 
with  the  Fire  Authorization 
Administration  Act  of  1992  (Pub.  L. 
102-522),  and  certifications  with 
respect  to  audits  and  outstanding 
obligations  to  HUD,  and  compliance 
with  the  Economic  Opportimities  for 
Low-  and  Very  Low-  Income  Persons. 

This  NOFA  includes  a  process  for 
addressing  errors  in  the  rating  and 
ranking  of  applications.  ONAP 
administrators  may  make  a 
determination  that  an  error  has  occurred 
and  the  ONAP  Director  may  approve  or 
disapprove  the  determination. 

This  year  there  is  a  geographic 
diversity  requirement  in  the  NOFA 
which  assures  that  for  every  ONAP 
Region  with  a  fundable  application 
which  scores  over  50  points  there  will 
be  one  award  which  goes  to  the  highest 
scoring  application  from  that  ONAP 
Region. 

This  year  Tenant  Based-Rental 
Assistance  (TBRA)  projects  have  been 
dropped  from  the  funding  competition. 
In  past  years  there  has  been  virtually  no 
interest  in  TBRA,  and  there  are  no 
indications  that  this  has  changed. 

Outline 

I.  Purpose  and  Substantive  Description 

(a)  Authority 

(b)  Allocation  Amounts 

(c)  Eligibility 

(d)  Checklist  of  Eligibility  Requirements 
and 

Application  Submission  Requirements 

(e)  Selection  Criteria  and  Ranking  Factors 

(f)  Application  Review 

II.  Application  Process 

(a)  Application  Packages 

(b)  Submittal  of  Complete  Application 

(c)  Application  Due  Date 

III.  Other  Matters 

(a)  Environment 

(b)  Energy 

(c)  Federalism  Impact 

(d)  Family  Impact 

(e)  Section  102  of  the  HUD  Reform  Act 
(0  Section  103  of  the  HUD  Reform  Act 

(g)  Section  112  of  the  HUD  Reform  Act 

(h)  Section  3 

(i)  Monitoring  ^ 

Appendix  1  List  of  local  Offices  of  Native 
American  Programs 


1.  Purpose  and  Substantive  Description 

(a)  Authority 

The  HOME  Investment  Partnerships 
Act  (the  HOME  Act)  (title  II  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act)  was  signed  into  law  on 
November  28.  1990  (Pub.  L.  101-625), 
and  created  the  HOME  Investment 
Partnerships  (or  HOME)  Program  that 
provides  funds  to  Indian  tribes  to 
expand  the  supply  of  affordable  housing 
for  very  low-income  and  low-income 
persons.  Interim  regulations  for  the 
HOME  Investment  Partnerships  Program 
are  codified  at  24  CFR  Part  92.  The 
requirements  of  24  CFR  Part  92.  subpart 
M  (§§92.600-92.652),  apply  specifically 
to  the  Indian  HOME  program. 

The  HOME  Act  was  amended  by  the 
Housing  and  Community  Development 
Act  of  1992  (HCDA  1992)  (Pub.  L.  102- 
550,  approved  October  28, 1992)  and  the 
Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994 
(MHPDRA)  (Pub.  L.  102-233,  approved 
April  11, 1994).  Amendments  to  the 
HOME  rule  were  published  on  June  23, 
1993  (58  FR  34130),  April  19,  1994  (59 
FR  18626)  and  August  26.  1994  (59  FR 
44258).  References  in  this  NOFA  to 
sections  and  subparts  of  the  HOME  rule 
refer  to  the  rule  as  amended. 

24  CFR  part  135.  Economic 
Opportunities  for  Low  and  Very  Low 
Income  Persons.  Section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  and  the  regulations  at  24  CFR  part 
135  (See  June  30, 1994  Interim  Rule,  59 
FR  33866)  are  applicable  to  funding 
awards  made  under  this  NOFA.  One  of 
the  purposes  of  the  assistance  is  to  give 
to  the  greatest  extent  feasible,  and 
consistent  w’ith  existing  Federal,  State, 
and  local  laws  and  regulations,  job 
training,  emplojnnent,  contracting  and 
other  economic  opportunities  to  section 
3  residents  and  section  3  business 
concerns.  Applicants  that  receive  Indian 
HOME  Program  assistance  which 
exceeds  $200,000  for  housing 
rehabilitation  or  new  construction  shall 
comply  with  the  procedures  and 
requirements  of  this  part  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of,  compliance  with 
section  7(h)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)). 

(b)  Allocation  Amounts 
(1)  Fiscal  Year  1995  Funding.  In 
accordance  with  section  217(a)(2)  of  the 
HOME  Act,  each  Fiscal  Year  (FY)  HUD 
shall  provide  funds  to  Indian  tribes, 
totaling  one  percent  (or  such  other 
percentage  or  amount  as  authorized  by 
Congress)  of  the  amount  appropriated 
for  the  HOME  program  to  expand  the 


Federal  Register  /  Vol.  60,  No.  10  /  Tuesday,  January  17,  1995  /  Notices 


3521 


supply  of  affordable  housing.  For  the 
fiscal  year  ending  September  30, 1995, 
the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act  of  1995,  (approved  September  28, 
1994,  Pub.  L.  103-327),  appropriated  a 
total  of  $1.4  billion  for  the  HOME 
program.  Together  with  $42,000 
available  from  the  1994  Appropriations 
Act,  the  amount  of  funding  available  for 
the  HOME  Indian  program  for  Fiscal 
Year  1995  is  up  to  $14,042,000. 

(2)  For  FY  1995,  there  is  a  geographic 
diversity  requirement  which  assures 
that  for  every  ONAP  Region  with  a 
fundable  application  which  scores  over 
50  points  there  will  be  one  award  which 
goes  to  the  highest  scoring  application 
from  that  ONAP  Region. 

(3)  A  tribe  may  only  apply  for  grant 
assistance  for  one  project. 

(4)  Project  Grant  Amount.  The 
maximum  grant  amount  per  project  is 
$1.5  million.  Projects  may  be  funded  at 
less  than  applied  for  levels.  In 
determining  appropriate  grant  amounts 
to  be  awarded,  the  ONAP  may  take  into 
account  the  level  of  demand,  the  scale 
of  the  activity  proposed  relative  to  need, 
the  number  of  persons  to  be  served,  the 
amount  of  funds  required  to  achieve 
project  objectives,  and  the 
administrative  capacity  of  the  applicant 
to  complete  the  activities  in  a  timely 
manner 

(5)  If  the  Department  does  not  award 
the  entire  $14,042,000  in  this  funding 
round  because  there  is  not  a  sufficient 
number  of  eligible  applications,  the 
amount  not  awarded  shall  be  awarded  at 
another  time. 

(c)  Eligibility 

(1)  Eligible  Applicants.  For  the 
purposes  of  the  HOME  program,  eligible 
applicants  are  defined  as  any  Indian 
Tribe,  band,  group,  or  Nation,  including 
Alaskan  Indians,  Aleuts,  and  Eskimos, 
and  any  Alaskan  Native  Village  of  the 
United  States  that  is  considered  an 
eligible  recipient  under  Title  I  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 

450)  or  was  considered  an  eligible 
recipient  under  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  (31  U.S.C. 
1221)  before  repeal  of  that  Act.  Eligible 
recipients  under  the  Indian  Self- 
Determinafron  and  Education 
Assistance  Act  are  determined  by  the 
Bureau  of  Indian  Affairs. 

(2)  Eligible  Projects. 

(i)  Size  and  Location  of  a  Project.  A 
“project”  may  be  located  on  one  or  more 
sites.  The  applicant  must  identify  the 
scale  and  location  of  a  project  and  show 
that  the  project  is  withinHhe  operating 
area  of  the  applicant.  A  project  may  be 


as  small  as  one  site  or  as  large  as  the 
operating  area  of  the  tribe.  (NOTE;  For 
purposes  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA),  the  term  “project” 
means  one  or  more  activities  paid  for  in 
whole  or  in  part  with  HUD  financial 
assistance.  Two  or  more  activities  that 
are  integrally  related,  each  essential  to 
the  other,  are  considered  one  project.) 

(ii)  Categories  of  Eligible  Projects.  In 
accordance  with  24  CFR  92.604,  projects 
that  may  be  funded  under  the  HC3mE 
Indian  program  include:  (A)  housing 
rehabilitation  (moderate  and 
substantial),  (B)  acquisition  of  housing, 
and  (C)  new  housing  construction. 

These  project  types  may  also  include 
site  improvements  and  relocation.  A 
project  may  be  for  rental  or 
homeownership. 

(A)  A  rehabilitation  project  consists  of 
only  rehabilitation,  or  includes 
acquisition  of  units  with  rehabilitation. 

(B)  An  acquisition  project  consists  of 
the  acquisition  of  standard  units  not 
requiring  rehabilitation. 

(C)  A  new  construction  project 
consists  of  new  construction  of  housing 
and  may  include  acquisition  and 
demolition. 

(3)  Eligible  Activities.  Eligible 
activities,  in  accordance  with  24  CFR 
92.611,  are  as  follows: 

(i)  HOME  funds  may  be  used  by  an 
Indian  tribe  to  provide  incentives  to 
develop  and  support  affordable  rental 
housing  and  homeownership 
affordability  through  the  acquisition 
(including  assistance  to  homebuyers), 
new  construction,  reconstruction,  or 
moderate  or  substantial  rehabilitation  of 
nonluxury  housing  with  suitable 
amenities,  including  real  property 
acquisition,  site  improvements, 
conversion,  demolition,  and  other 
expenses,  including  financing  costs, 
relocation  expenses  of  any  displaced 
persons,  families,  businesses,  or 
organizations;  and  to  pay  administrative 
costs.  The  specific  eligible  costs  for 
these  activities  are  set  forth  in  §  92.612. 

(ii)  Acquisition  of  vacant  land  or 
demolition  must  be  imdertaken  only 
with  respect  to  a  particular  housing 
project  intended  to  provide  affordable 
housing,  and  for  which  funds  for 
construction  have  been  committed. 

(iii)  Housing  that  has  received  an 
initial  certificate  of  occupancy  or 
equivalent  document  within  a  one-year 
period  before  an  Indian  tribe  commits 
HOME  funds  to  the  project  is  new 
construction  for  purposes  of  this  part. 

(iv)  Conversion  of  an  existing 
structure  to  affordable  housing  is 
rehabilitation,  imless  the  conversion 
entails  adding  a  unit  beyond  the 


existing  walls,  in  which  case,  the  project 
is  new  construction  for  purposes  of  this 
part. 

(v)  Site  improvements  must  be  in 
keeping  with  improvements  of 
surrounding,  standard  projects.  Site 
improvements  include  roads,  streets, 
sidewalks,  curbs,  gutters,  and 
connections  to  utilities,  such  as  storm 
and  sanitary  sewers,  water  supply,  gas, 
and  electricity.  The  “site”  of  the 
improvements  may  include  property 
adjacent  or  near  the  immediate  site  of 
the  housing  if  this  property  and  the 
housing  are  owned  by  the  same  entity 
(e.g.,  the  housing  is  owned — at  least 
until  sold  to  homebuyers — by  the  tribe 
and  the  housing  and  the  improvements 
are  located  on  a  reservation).  If  the  site 
improvements  will  benefit  housing 
(existing  or  future)  in  addition  to 
housing  assisted  with  FY  1995  HOME 
Indian  Program  grant  funds,  only  a  pro¬ 
rated  share  of  the  site  improvements 
may  be  charged  to  the  HOME  grant. 

(d)  Checklist  of  Eligibility  Requirements 
and  Application  Submission 
Requirements. 

Applications  must  meet  the 
requirements  in  (1)  and  (2),  below 
Except  for  the  certifications  in  (2)(iii) 
and  (2)(iv),  these  requirements  are  non- 
correctable  after  the  closing  of  the 
application  submission  period. 

(1)  Each  application  must  be; 

(i)  _ From  an  eligible 

applicant. 

(ii)  _ If  the  applicant  proposes 

to  involve  its  IHA,  the  IHA  must  not 
have  been  disqualified  for  funding  of 
new  projects,  as  determined  in 
accordance  with  24  CFR  905.135.  (A 
resolution  may  be  attached  which 
authorizes  another  entity,  e.g.,  a  housing 
authority,  to  prepare  the  application  on 
behalf  of  the  tribe;  however,  the  tribe 
must  be  the  applicant  and  sign  the 
application.) 

(iii)  _ For  an  Indian  HOME 

Program  eligible  project. 

(iv)  _ The  only  application 

from  the  applicant.  If  more  than  one 
application  is  submitted,  the  one  with 
the  most  HOME  assisted  housing  units 
per  grant  dollar  requested  will  be 
screened. 

(v)  _ For  not  more  than  a  $1.5 

million  grant. 

(vi)  _ For  a  grant  amount  not 

in  excess  of  the  maximum  per-unit 
subsidy  amount  (24  CFR  92.620)  plus  15 
percent  for  administrative  costs.  The 
grant  amount  requested  divided  by  the 
product  of  1.15  times  the  proposed 
number  of  units  may  not  exceed  the 
total  development  cost  (the  “TDC”) 
standard  for  the  area. 
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(2)  Each  application  must  contain  the 
following: 

(i)  _ Transmittal  Letter. 

(ii)  _ Standard  Form-424, 

Application  for  Federal  Assistance. 
Complete  side  one  only  Name  of  the 
legal  applicant,  i.e.,  the  tribe,  must  be  in 
field  5,  legal  applicant.  A  resolution 
may  be  attached  which  authorizes 
another  entity,  e.g.,  a  housing  authority, 
to  prepjue  the  application  on  behalf  of 
the  tribe:  however,  the  tribe  must  be  the 
applicant  and  sign  the  application.  The 
Catalog  of  Federal  Domestic  Assistance 
identifies  this  program  as  program 
number  14.239. 

(iii)  _ Form  HUD-4126,  which 

contains  the  following  certifications: 

(A)  A  certification  that  the  applicant 
shall  comply  with  the  acquisition  and 
relocation  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  implementing  regulations  at 
49  CFR  part  24  and  the  requirements  of 
24  CFR  92.634. 

(B)  A  certification  that  the  applicant 
shall  use  HOME  funds  in  compliance 
with  all  the  requirements  of  24  CFR  part 
92,  the  HOME  investment  partnerships 
program  interim  rule. 

(C)  Drug-free  workplace.  The 
certification  with  regard  to  the  drug-free 
workplace  required  by  24  CFR  part  24, 
subpart  F  and  appendix  C. 

(D)  Debarment.  The  certification  that 
neither  the  applicant  nor  its  principals 
are  presently  excluded  fi-om 
participation  in  any  HUD  programs,  as 
required  by  24  CFR  part  24,  appendix  A. 

(E)  Audits.  A  certification  that  the 
applicant  does  not  have  an  outstanding 
Indian  HOME  or  ICDBG  obligation  to 
HUD  that  is  in  arrears,  or  it  has  agreed 
to  a  repayment  schedule.  A  certification 
that  the  applicant  does  not  have  an 
overdue  or  unsatisfactory  response  to  an 
audit  finding(s). 

(F)  Fire  Safety.  A  certification  that  the 
applicant  shall  comply  with  the 
requirements  of  the  Fire  Authorization 
Administration  Act  of  1992  (Pub.  L. 
102-522). 

(E)  Economic  Opportunities  for  Low 
and  Very  Low  Income  Persons.  A 
certification  that  tne  applicant  shall 
comply  with  the  requirements  of 
Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  and  the 
regulations  in  24  CFR  part  135  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of,  compliance  with 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)). 

(iv)  _ Form  HUD-2880, 

Applicant/Recipient  Disclosure/Update 
Report,  as  required  under  subpart  C  of 


24  CFR  part  12,  Accountability  in  the 
Provision  of  HUD  Assistance. 

(v)  _ Form  HUD-4121-1, 

Indian  HOME  Program  Grants. 
Comprehensive  Approach,  component 
that  addresses  the  Comprehensive 
Approach  For  Expanding  The  Supply  Of 
Affordable  Housing.  Indian  tribes  are 
not  required  to  submit  a  Comprehensive 
Housing  Affordability  Strategy  (CHAS), 
a  Tribal  Housing  Plan,  or  a  housing 
strategy  to  receive  HOME  funds. 
However,  the  application  must 
demonstrate  how  the  proposed  project 
will  contribute  to  a  comprehensive 
approach  for  expanding  the  supply  of 
affordable  housing  for  members  of  the 
Indian  tribe. 

(vi)  _ Form  HUD-4122-1, 

Indian  HOME  Program  Grants.  Project 
Summary:  component  that  addresses  the 
summary  description  of  the  proposed 
project. 

(vii)  _ Building  codes  (24  CFR 

92.621).  A  statement  documenting  the 
codes  for  the  project  is  an  application 
requirement  and  shall  identify  proper 
building  codes  that  the  Tribal 
government  shall  enforce  or  promulgate 
when  the  grant  is  awarded.  This  does 
not  mean  Section  8  Housing  Quality 
Standards.  Meeting  Section  8  Housing 
Quality  Standards  is  not  sufficient  for 
this  building  code  requirement. 

(viii) _ Operation  Plan.  All 

proposed  projects  that  shall  be  operated 
as  rental  projects  MUST  include  a 
management  and  maintenance  plan  and 
a  staffing  plan  for  these  functions.  An 
agreement  with  the  tribal  IHA  to  manage 
the  units  is  not  sufficient  as  a 
management  and  maintenance  staffing 
plan:  the  IHA  should  include  projected 
staffing  to  carry  out  these  functions. 

(ix)  _ Form  HUD-4125-1, 

Indian  HOME  Program  Grants. 
Implementation  Schedule. 

(x)  _ Form  HUD-4123-1, 

Indian  HOME  Program  Grants.  Cost 
Summary. 

(xi)  _ Project  location  map 

(xii)  _ Components  that 

address  the  selection  criteria.  The 
applicant  must  provide  a  narrative  and 
supporting  documentation  that  are 
responsive  to  the  selection  criteria  of 
sections  I.(e)  (1),  (2),  and  (3)  of  this 
NOFA.  This  includes,  but  is  not  limited 
to,  a  description  of  how  the  HOME 
funds  shall  be  used,  and  the  various 
kinds  of  information  that  are  necessary 
in  order  to  apply  the  selection  criteria 
and  rating  factory. 

Applications  which  do  not  comply 
wdth  the  eligibility  requirements  will 
not  be  transmitted  for  rating  and 
ranking. 


(e)  Selection  Criteria  and  Ranking 
Factors 

Each  project  submitted  for  grant 
funding  shall  be  evaluated  using  the 
three  criteria  provided  in  24  CFR 
92.604,  as  more  fully  explained  in 
sections  I.(e)  (1),  (2).  and  (3)  of  this 
NOFA,  below.  See  Figure  1.  For  an 
application  to  be  considered  for  rating, 
ranking,  and  funding,  all  eligibility 
requirements  must  be  addressed.  After 
rating,  the  project  must  receive  at  least 
50  points  to  be  considered  for  funding. 
The  complete  rating  and  ranking 
process  is  described  in  detail  at  section 
I.(e)(5) 

All  the  potential  points  which  can  be 
earned  are  summarized  as  follows: 


Need  and  Design . 30 

Need  . (15) 

Need/Quantity/Documentation . 4 

Need/C^antity/Demographics  . 3 

Responsiveness . 3 

Benefits  . 5 

Project  Feasibility . (15) 

Planning  and  Implementation . . . 40 

Financial  . (15) 

Property/Cost/Ability  to  Pay . 6 

Cashflow  thru  Completion..  3 

Feasibility  thru  Affordability 

Period . 3 

Cost  Effectiveness  Test . 3 

Legal  and  .\dministrative . (10) 

Staffing  Plan  during  Implementation 

. (15) 

Leveraging  . 30 


HUD  urges  each  applicant  to  screen 
its  application  using  the  Checklist  of 
Eligibility  Requirements  and 
Application  Submission  Requirements 
to  ensure  that  the  application  meets 
each  requirement. 

In  responding  to  each  of  the 
components  which  address  the  selection 
criteria,  HUD  requests  that  each 
applicant: 

— Use  separate  tabs  for  each  selection 
criterion  and  sub-criterion.  In  order  to 
be  rated,  make  sure  the  response  is 
beneath  the  appropriate  heading. 

— Keep  its  responses  in  the  same  order 
as  the  NOFA. 

— Provide  the  necessary  data  and  the 
explanation,  not  exceeding  200 
words,  that  supports  the  response. 
Include  all  relevant  material  to  a 
response  under  the  same  tab.  Do  not 
assume  the  reviewer  will  search  for 
the  answer  or  information  to  support 
the  answer  elsewhere  in  the 
application. 

— Do  a  preliminary  rating  for  its  own 
project,  providing  a  score  according  to 
the  scoring  guide.  This  will  help  to 
show  the  applicant  how  its  project 
might  be  scored  by  the  reviewers.  It 
will  also  help  to  show  the  applicant 
whether  the  application  meets  the 
eligibility  requirements  and  the 
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minimum  point  score  requirement  (50 
points),  and  where  the  strengths  and 
weaknesses  of  the  application  are 
located.  Then,  the  applicant  can 
strengthen  the  weaker  parts  of  the 
application  and  retain  the  stronger 
parts. 

The  HOME  program  is  for  low-income 
and  very  low-income  persons.  In  the 
application,  applicants  should  provide 
information  on  the  median  income  for 
the  commimity  in  which  the  proposed 
project  is  located.  If  this  information  is 
not  available,  the  applicant  should 
obtain  it  from  the  ONAP. 


Figure  1.— Indian  Home  Program 
Scoring 


Selection  criteria 

Maximum 

points 

Need  and  design . 

30 

Planning  and  implementation  ... 

40 

Leveraging . 

i  30 

.  (1)  Need  and  Design — 30  points 
maximiun. 

The  first  of  the  three  criteria  provided 
in  24  CFR  92.604  addresses  the  degree 
to  which  the  application:  (1)  identifies 
the  housing  needs  of  the  tribe,  (2) 
describes  the  demographic 
characteristics  of  needy  very  low  and 
low-income  families,  (3)  describes  the 
characteristics  of  the  homes  to  be 
provided.  (4)  is  from  an  applicant  with 
a  high  ratio  of  unmet  need  to  total  need, 
and  (5)  proposes  homes  which  meet  the 
characteristics  of  the  needy.  This  first 
criterion  is  divided  into  two  parts  that 
will  be  examined  and  evaluated 
separately.  These  parts  are:  (i)  Need  and 
(ii)  Project  Feasibility. 

(i)  Need — 15  points  maximum.  The 
degree  to  which  the  proposed  project 
addresses  the  housing  need(s)  of  the 
tribe  as  identified  in  the  documentation 
for  the  project.  Tribal  need  must  be 
dociunent^.  This  documentation 
should  include  ciirrent  IHA  waiting 
lists,  data  on  the  degree  of 
overcrowding,  percentage  of  population 
in  need  of  housing  based  upon  census 
data,  etc.  Waiting  lists  from  the  IHA 
should  identify  whether  the  list  is  for 
rental  housing  or  ownership  housing, 
e.g.,  mutual  help.  An  IHA  waiting  list 
for  ownership  housing  is  especially 
important  if  the  proposed  project 
contemplates  the  sale  of  units,  e.g.,  new 
construction. 

(A)  Housing  Need  Expressed  in  Terms 
of  Quantity  (4  points  maximum).  The 
tribe  shall  express  its  housing  needs 
within  its  reservation,  service  area,  or 
area  of  operation  by: 

— ^The  number  of  affordable  units,  as 

docmnented  by  the  applicant; 


— ^The  size  (number  of  bedrooms)  of  the 
needy  households  as  docmnented  by 
the  applicant; 

— ^The  type  of  assistance  needed,  e.g., 
rehabilitation  vs.  new  construction,  as 
dociunented  by  the  applicant;  and 
— The  tenme  type  of  the  housing 
needed,  i.e.,  homeownership  or 
rental,  as  documented  by  the 
applicant. 

Documentation  that  contains  a  recent 
formal  survey  prepared  by  a  tribe,  a 
State,  the  Federal  government  or  a 
conunission  authorized  by  a  tribe,  a 
State,  or  the  Federal  government,  or  a 
recent  formal  survey  authorized  by  a 
tribe.  State,  the  Federal  Government  or 
a  tribe  authorized  commission  and 
actually  performed  by  a  third  party, 
such  as  a  consvdtant  or  imiversity,  shall 
receive  four  points.  Documentation 
supporting  housing  need  other  than  a 
formal  survey  shall  receive  0  or  2  points 
depending  upon  the  quality  of  the 
documentation  presented.  See  Table  1. 

Table  1.— Scoring  Guide 


Quantity  of  housing  need— quality  of  docu¬ 
mentation— 


Good 

1  Fair 

Unsatisfactory 

4  points  . 

2  points _ 

0  points. 

(B)  Demographic  Information 
Regarding  Indian  Households  in  Need  of 
Housing  (3  points  maximmn).  The 
demographic  characteristics  of  Indian 
households  that  are  in  need  of  the 
housing  identified  in  (A),  above,  shall 
quantify  the  ntimber  of  Indian 
households  and  number  of  family 
members  in  the  household,  their  age, 
and  gender,  as  well  as  the  number  of 
households  for  which  an  accessible  unit 
is  needed.  An  application  which 
contains  this  data  shall  receive  3  points. 
A  current  IHA  waiting  list  may  be  used 
to  supply  this  data.  Waiting  lists  should 
identify  whether  the  list  is  for  rental 
housing  or  ownership  housing,  e.g., 
mutual  help.  A  waiting  list  for 
ownership  housing  is  especially 
important  if  the  proposed  project 
contemplates  the  sale  of  units,  e.g.,  new 
construction. 

Partial  supporting  documentation 
shall  receive  2  points.  If  the 
documentation  is  imclear  or  missing 
entirely,  0  points.  See  Table  2. 


Table  2.— Scoring  Guide 


Quantity  of  housing  need— dennographic 
characteristics— 


Complete  or 
with  correct 
IHA  list 

Partial  docu¬ 
mentation 

Unclear  or 
Missing 

3  points  . 

2  points _ 

0  points. 

(C)  Proposed  Supply  by  Quantity, 
Size,  Tenure,  and  Type  (3  points 
maximum).  Documentation  in  the 
application  must  identify  the  housing  to 
be  supplied  by  the  proposed  project. 
Supply  must  be  described  by  the 
following  characteristics: 

— The  number  of  affordable  units  to  be 
provided; 

— ^The  size  (number  of  bedrooms)  of  the 
units  to  be  provided; 

— ^The  type  of  assistance  to  be  provided, 
e.g.,  rehabilitation  vs.  new 
construction;  and 

— The  tenure  type  of  the  housing  to  be 
provided,  i.e.,  homeownership  or 
rental. 

An  application  that  provides  this 
information  shall  receive  3  points.  An 
application  that  does  not  respond  to  all 
these  requirements  shall  receive  2  or  0 
points  depending  upon  its 
responsiveness  to  tUs  factor.  See  Table 
3. 

Table  3.— Scoring  Guide 


Responsiveness  to  housing  supply  factors 


i 

Very  resporv  \ 
sive  1 

Fairly  re- 
spor^h/e 

Not  responsive 

3  points  _ 

2  points _ 

0  points. 

(D)  Benefits  to  Very  Low-  and  Low- 
Income  Members  of  Ae  Tribe  (5  points 
maximum).  Under  this  factor,  the 
applicant  with  the  larger  ratio  of  unmet 
need  receives  more  points.  The  ratio  is 
the  number  of  very  low  and  low-income 
families  of  the  tril»  in  need  of  housing 
divided  by  the  total  number  of  very  low 
and  low-income  families  of  the  tribe. 
This  is  multiplied  by  5  points.  The 
number  of  points  should  be  rounded  to 
2  decimal  places.  See  Table  4. 

For  example,  a  tribe  has  20  low  and 
very  low  income  families  in  need  of 
housing  and  a  total  of  100  low  and  very 
low  income  families.  Substitute  these 
values  in  the  formula: 

5  X  (20/100)= 

5  X  0.20= 

1.00  points. 
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Table  4.— Scoring  Guide 

Benefits  to  very  low-  and  low-income  mem¬ 
bers 

5  X  (low-  and  very  low-income  families  in 
ne^  of  housing/total  of  low-  and  very  low- 
income  families) — Round  to  2  decimal 
places. — 

(ii)  Project  feasibility.  Match  Between 
Demand  and  Supply  by 
Characteristics. — 15  points  maximum. 
Project  feasibility  as  measured  here  is 
the  degree  to  which  the  housing  units  in 
the  proposed  project  match  the  need  of 
actual  families  for  low-  and  very  low- 
income  housing  that  was  identified  in 
the  previous  evaluation  factor  when 
responding  to  each  of  the  following 
factors.  To  evaluate  the  degree  to  which 
the  proposed  project  addresses  tlie 
housing  needs  of  the  tribe  as  identified 
in  the  application,  points  will  be 
awarded  based  upon: 

(A)  The  relationship  between  the. 
number  of  affordable  units  to  be 
provided  as  compared  to  the  number 
needed,  as  documented  by  the 
applicant; 

(B)  The  size  (number  of  bedrooms)  of 
the  units  to  be  provided  relative  to  sizes 
of  needy  households  as  documented  by 
the  applicant; 

(C)  The  type  of  assistance  to  be 
provided,  e.g.,  rehabilitation  vs.  new 
construction,  compared  with  the  type  of 
assistance  necessary,  as  documented  by 
the  applicant;  and 

(D)  The  tenure  type  of  the  housing  to 
be  provided,  i.e.,  homeownership  or 
rental,  compared  with  the  type  of 
assistance  required,  desired,  or 
necessary  as  documented  by  the 
applicant. 

(E)  In  addition,  the  applicant  should 
provide  assurances  that  the  units  are  in 
compliance  with  building  code 
requirements  or  shall  be  brought  into 
compliance  (modular  and  manufactured 
homes  are  eligible  forms  of  housing); 
and 

(F)  The  project  plan  should  indicate  a 
schedule  for  the  implementation  of  the 
expanded  housing  opportunities. 

The  documentation  for  a  project  shall 
receive  15  points  if  it:  (1)  Shows  that  the 
quantity  of  housing  units  to  be  made 
available  for  very  low-  and  low-income 
families  of  the  tribe  meets  the  demand, 
(2)  illustrates  that  the  size  of  the  unit  to 
be  made  available  meets  the  need  of  the 
very  low-  and  low-income  families,  (3) 
illustrates  that  the  type  of  assistance 
(rehabilitation,  new  construction)  to  be 
provided  meets  the  type  of  assistance 
needed,  (4)  shows  that  the  tenure  type 
(ownership,  rental)  to  be  provided  is  the 
tenure  type  needed,  (5)  provides 
building  code  compliance  assurances. 


and  (6)  describes  the  delivery  schedule. 
The  documentation  for  a  project  shall 
receive  8  points  if  it  does  not  clearly 
respond  to  all  six  items.  The 
documentation  for  a  project  shall 
receive  0  points  if  it  does  not  clearly 
respond  to  four  of  the  six  items.  See 
Table  5 

Table  5.— Scoring  Guide 


Match  between  proposed  supply  and  docu¬ 
ment^  demand 


Good 

Fair 

Unsatisfactory 

15  points  ... 

.  8  points  .... 

..  0  points. 

(2)  Planning  and  Implementation — 40 
points  maximum. 

The  second  of  the  three  criteria 
provided  in  24  CFR  92.604  is:  The 
degree  to  w'hich  the  financial,  legal,  and 
administrative  actions  necessary  to 
undertake  the  proposed  project  have 
been  considered  and  addressed  in  the 
documentation  for  the  project,  and  the 
degree  to  which  the  applicant  has  the 
administrative  staff  to  carry  out  the 
project  successfully.  Applicants  must  be 
concrete  and  specific  in  describing  the 
financial,  administrative,  and  legal 
actions  involved  in  carrying  out  the 
project,  and  must  describe  their  own 
administrative  capability,  existing  or 
planned,  to  carry  out  this  project.  The 
applicant  must  demonstrate,  using 
complete  cost  and  revenue  estimates  for 
the  project,  including  loans  if  necessary, 
that  the  proposed  project  is  financially 
feasible  and  meets  the  regulatory 
affordability  requirements.  This  second 
criterion  is  divided  into  three  parts  that 
will  be  examined  and  evaluated 
separately.  These  three  parts  are:  (i) 
Financial;  (ii)  Legal  and  Administrative 
Actions;  and  (iii)  Staffing  Plan  during 
Implementation. 

(i)  Financial — 15  points  maximum. 

(A)  Property  identification  and 
comparison  of  project  cost  and  ability  of 
needy  family  to  pay  (6  points 
maximum).  The  applicant  must 
demonstrate  that  die  proposed  very  low- 
and  low-income  families  who  will  be 
the  owners  or  tenants  shall  be  able  to 
afford  to  buy  or  rent  this  housing  in 
accordance  with  the  affordability 
requirements  under  24  CFR  92.614: 
“qualification  as  affordable  housing  and 
income  targeting:  rental  housing,”  and 
24  CFR  92.615:  “qualification  as 
affordable  housing:  home  ownership.” 
This  evaluation  is  to  include  the  results 
of  market  surveys  for  acquisition, 
rehabilitation,  or  new  construction  of 
housing  and/or  the  identification  of  the 
actual  properties  to  be  acquired, 
rehabilitated,  or  constructed. 


In  addition  to  information  concerning 
the  supply  of  homes,  the  applicant  must 
provide  information  to  support  the 
demand  for  homes.  This  market 
information  should  indicate  that  there  is 
a  demand  for  the  type  of  tenure  being 
proposed  for  the  home  at  the  price  being 
proposed.  If  the  project  is  for 
homeownership,  what  evidence  is  there 
that  there  is  sufficient  demand  of 
interested  and  eligible  applicants?  Have 
applicants  been  identified?  Selected?  If 
the  proposed  applicant  is  renting,  is 
there  evidence  they  want  to  buy?  Is 
there  evidence  they  can  afford  to  buy? 
As  an  indication  of  credit  worthiness, 
has  the  applicant  been  pre- qualified  for 
a  loan? 

For  all  types  of  projects,  but 
especially  for  an  owner-occupied 
rehabilitation  project,  include  a 
discussion  of  funding  for  routine 
maintenance  and  property  taxes,  which 
may  increase  due  to  an  increase  in  the 
unit  value,  and  energy  conservation. 
Since  the  units  to  be  rehabilitated  with 
the  HOME  grant  became  substandard 
because  they  were  not  maintained, 
include  a  discussion  of  provisions  to 
pay  for  training  and  education,  and  for 
major  repair  and  replacement  as  a  result 
of  damage  or  loss  through  wear  and  tear 
For  example:  After  the  unit  is 
rehabilitated  with  this  HOME  grant, 
how  will  it  be  maintained?  Are  funds 
being  set  aside  to  maintain  the  unit? 
Whose  funds  are  they — the  owner’s, 
tenant’s,  owner/occupant’s?  Is  there  a 
plan  included  in  the  application  to 
address  this?  Will  the  applicant  provide 
for  energy  efficient  construction/ 
rehabilitation  which  goes  beyond 
regulatory  requirements  so  as  to 
minimize  occupant  expenditure  for 
utilities?  Will  the  applicant  employ 
construction/rehabilitation  techniques/ 
materials  which  will  help  minimize  the 
upkeep  and  maintenance  costs  to  the 
occupant/owner?  For  scoring,  see  Table 
6. 


Table  6.— Scoring  Guide 


Property  identification  and  cost  vs.  ability  to 

pay 

Good 

Fair 

Unsatisfactory 

6  points  . 

.  3  points  .  . 

.  0  points. 

(B)  Cash  flow  projection  through 
project  completion  (3  points  maximum). 
This  requirement  deals  with  the  year  by 
year  cash  flow  for  the  proposed  project. 
For  example,  for  a  new  construction 
project  by  the  applicant  of  a  single 
f^amily  detached  unit  that  is  to  be  sold 
to  a  low  income  family  that  will  occupy 
the  unit,  the  cash  flow  projection  would  • 
show  the  cost  of  construction,  the 
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construction  payments,  any  equity  or 
debt  using  HOME  or  non-HOME  funds, 
any  downpayment  and  any  mortgage 
loan  made  in  the  sale  of  the  unit  to  the 
family,  and  the  monthly  mortgage 
payment  and  the  source  of  funds  to 
make  those  payments. 

The  applicant  must  provide  a  year-by¬ 
year  cash  flow  projection  which 
includes  an  estimate  of  all  project  costs 
and  revenues.  The  project  must  be 
financially  feasible  from  the  start.  The 
costs  and  the  revenues  must  be  realistic. 
The  units  must  be  buildable  for  the 
amounts  shown.  The  costs  must  not  be 
unrealistically  low,  showing  more 
product  for  less  money 

There  should  be  a  projection  of  costs 
and  revenues  for  the  time  the  work  is 
being  carried  out  as  well  as  the  time  of 
maintenance  and  repair.  The  costs  and 
revenues  projection  identifies  what  the 
maintenance  and  repair  and  major 
replacement  costs  for  the  long  term  (i.e., 
not  less  than  the  minimum  period  of 
affordability,  24  CFR  92.614)  are  going 
to  be  and  how  they  will  be  paid.  The 
projection  must  identify  what  the  costs 
emd  revenues  are.  If  the  source  of 
revenue  is  a  grant,  the  grant  must  be 
identified.  The  costs  and  revenues  and 
the  cash  flow  must  cover  the 
construction  period  and  the  marketing 
period  (if  there  will  be  a  nmrketing 
period):  the  period  of  maintenance  and 
repair  must  be  projected  separately.  The 
applicant  must  identify  whether  there  is 
a  need  for  short-term  borrowing  for 
rehabilitation  or  whether  rehabilitation 
is  paid  for  entirely  from  HOME  and 
leveraged  funds;  any  years  of  negative 
cash  flow;  and  the  cumulative  negative 
cash  flow  If  the  project  requires 
financing,  i.e.,  borrowing,  to  get  through 
periods  of  negative  cash  flow,  the 
applicant  must  show  the  financing  in 
the  cash  flow  projection.  For  scoring, 
see  Table  7 

Table  7.— Scoring  Guide 


Cash  flow  projection  through  project  comple¬ 
tion 


Good 

Fair 

Unsatisfactory 

3  points  . 

.  2  points . 

1  0  points. 

(C)  Financial  feasibility  during  the 
affordability  period  (3  points 
maximum).  This  requirement  deals  with 
the  financial  feasibility  of  the  housing 
during  the  affordability  period 
beginning  after  project  completion,  i.e., 
after  completion  of  the  acquisition, 
rehabilitation,  or  new  construction.  The 
affordability  period  can  be  from  5  years 
to  20  years  (24  CFR  92.614).  The 
housing  has  costs  and  revenues 
throughout  the  affordability  period. 


Identify  all  of  the  costs  and  revenues, 
year  by  year,  and  display  them  to  ensure 
that  all  of  the  costs  shall  be  paid  by 
revenues  reasonably  anticipated  to 
occur 

The  housing  must  be  financially 
feasible  for  the  affordability  period, 
while  at  the  same  time  remaining 
affordable  as  prescribed  by  the 
requirements  at  24  CFR  92.614  and 
92.615.  Arrangements  to  be  made  for 
long-term  costs  must  be  showm.  If 
during  this  period  developer  borrowing 
is  required  to  get  through  periods  of 
cumulative  negative  cash  flow,  the 
applicant  must  show  the  borrowing.  The 
applicant  must  show  buyer  mortgage 
payments,  if  any. 

As  costs  occur  for  the  units  that  are 
occupied  (e.g.,  owner-occupied 
rehabilitation,  or  new  construction  of 
rental  housing),  the  application  must 
discuss  who  will  pay  those  costs  and 
how  they  will  be  paid;  whether  any 
borrowing  will  be  involved;  whether  the 
owner  is  expected  to  make  the  payments 
and  when  the  payments  will  occur.  The 
costs  and  revenues  for  maintenance, 
repair,  and  major  replacements  must  be 
included  in  the  affordability  period  cash 
flow  projection.  For  a  rental  project,  thfe 
projection  must  include  how  the  project 
management  staffing  costs  described  in 
the  staffing  plan  will  be  paid.  For 
scoring,  see  Table  8. 

Table  8.— Scoring  Guide 


Financial  feasibility  during  the  affordability  pe¬ 
riod 


Good 

Fair 

Unsatisfactory 

3  points . 

2  points  . 

0  poir)|s. 

(D)  Cost  effectiveness  test  (3  points 
maximum).  The  cost  effectiveness  test  is 
related  to  leverage  because  the  more 
non-HOME  grant  money  brought  to  the 
project,  the  lower  the  amount  of  HOME 
grant  money  needed.  The  cost 
effectiveness  test  gives  more  points  to 
projects  that  use  less  HOME  funds.  The 
cost  effectiveness  test  also  rewards 
projects  which  use  HOME  funds  most 
efficiently. 

(1)  Housing  Rehabilitation.  For 
rehabilitation  projects,  the  proposed 
expenditure  of  HOME  funds  shall  be  no 
more  than  62.5%  of  the  cost  of  new 
construction  (i.e.,  no  more  than  62.5% 
of  the  total  development  cost  (TDC))  for 
substantial  rehabilitation  and  no  more 
than  50%  of  the  cost  of  new 
construction  for  moderate  rehabilitation. 
If  the  HOME  assistance  is  less  than  20% 
of  the  maximum  allowable,  the  project 
receives  3  points;  for  20%  to  60%,  2 
points;  for  61%  to  99%,  1  point.  If  it  is 


100%  of  the  maximum  allowable,  the 
project  receives  0  points.  See  Table  9 

(2)  Acquisition.  For  acquisition 
projects,  the  proposed  expenditure  of 
HOME  funds  shall  be  no  more  than 
62.5%  of  the  cost  of  new  construction 
(i.e.,  no  more  than  62.5%  of  the  TDC) 

if  it  has  been  substantially  rehabilitated 
and  no  more  than  50%  of  new 
construction  if  it  has  been  moderately 
rehabilitated.  If  the  HOME  assistance  is 
less  than  20%  of  the  maximum 
allowable,  the  project  receives  3  points; 
for  20%  to  60%,  2  points;  for  61%  to 
99%,  1  point.  If  it  is  100%  of  the 
maximum  allowable,  the  project 
receives  0  points.  See  Table  9. 

(3)  New  Construction.  For  new 
construction  projects,  the  proposed 
expenditure  of  HOME  funds  shall  be 
less  than  or  equal  to  100%  of  the  TDC. 

If  the  HOME  assistance  is  less  than  20% 
of  the  maximum  allowable,  the  project 
receives  3  points;  for  20%  to  60%.  2 
points;  for  61%  to  99%,  1  point.  If  it  is 
100%  of  the  maximum  allowable,  the 
project  receives  0  points.  See  Table  9. 

Table  9.— Scoring  Guide 


Cost  effectiveness  test 


0%to 

20%  to 

61%  to 

100% 

19% 

60% 

99^t 

3  pts  . 

2  pts  . 

1  pts  . 

0  pts. 

(ii)  Legal  and  Administrative 
Actions — 10  points  maximum.  All 
policies,  procedures,  standards,  criteria, 
and  planning  documents  necessary  for 
the  type  of  project  proposed  must  be 
included  in  the  documentation  for  the 
project.  Where  rental  housing  is 
envisioned,  this  includes  the  tenant 
selection  requirements  for  rental 
housing  at  24  CFR  92.622(e).  Where 
assistance  for  homebuyers  is 
contemplated,  this  includes  the 
requirements  of  24  CFR  92.615.  In 
addition,  if  the  applicant  is  assisting 
homebuyers,  the  applicant  must 
establish  guidelines  determined  by  HUD 
to  be  appropriate  for  the  subsequent 
resale  of  the  housing  urats,  required 
under  24  CFR  92.615(a)(4).  Planning 
documents  should  include  a  discussion 
of  steps  that  will  be  taken  to  ensure 
maintenance  of  housing  quality 
throughout  the  affordability  period. 
Points  will  be  awarded  based  on  the 
inclusion  of  sample  documents,  as  well 
as  the  quality  of  the  documents.  See 
Table  10.  Reviewers  shall  determine 
points  on  the  extent  to  which  the 
applications  include  dociunentation  on 
the  following  factors; 

(A)  Housing  Rehabilitation.  Data 
submitted  should  include  adopted 
rehabilitation  policies,  including 
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adopted  rehabilitation  standards  that 
meet  applicable  local  codes  and/or 
ordinances;  maximum  rehabilitation 
cost  per  unit;  rehabilitation  selection 
criteria:  and  project  planning 
dociunents. 

(B)  Acquisition.  Data  submitted 
should  include  adopted  standards  for 
houses  that  shall  be  acquired,  including 
maximum  purchase  price  j)er  unit; 
participant  selection  criteria,  and 
project  planning  documents. 

(C)  New  Construction.  Data  submitted 
should  include  adopted  standards  for 
construction  that  meet  applicable  or 
local  codes  and  ordinances  and  that 
meet  HUD  prescribed  energy-efficiency 
standards;  maximum  cost  per  unit; 
participant  selection  criteria;  and 
protect  planning  documents. 

Table  10,— Scx)Ring  Glmde 


other  legal  and  administrative 


.1 - 

Good 

Fair 

Unsatisfactory 

10  points  .... 

5  points . 

0  points. 

(iii)  Staffing  Plan  during 
Implementation — 15  points  maximum. 
The  applicant  must  provide  a  staffing 
plan  and  timetable  for  implementation 
of  the  project,  to  include  ^e  following; 

(A)  Implementation  Plan.  The  staffing 
plan  must  identify  key  personnel,  and 
their  experience  relative  to  the  proposed 
project,  who  will  be  employed  during 
the  implementation  phase  of  the  project, 
i.e.,  during  acquisition,  rehabilitation, 
construction.  In  order  to  be  properly 
rated,  experience  identified  must 
demonstrate  the  competence  of  key 
personnel  in  relation  to  the  tasks 
required  in  implementing  the  proposed 
project.  A  proposal  having  highly 
experienc^/competent  personnel  will 
receive  11  to  15  points.  Proposed  staff 
will  be  rated  in  varying  degrees  of 
competence  in  accordance  with  Table 
11  below. 

(B)  Implementation  Plan.  If  the  tribe 
has  an  agreement  for  the  tribal  IHA  (or 
any  other  entity}  to  implement  the 
project,  a  copy  of  the  agreement  should 
be  included,  as  well  as  a  staffing  plan 
of  the  IHA  (or  other  entity),  which 
includes  the  addition  of  this  project, 
and  a  description  of  the  impact  on  the 
entity  due  to  administering  this  project. 
See  Table  11. 

Table  1 1  .—Scoring  Guide 


Staffing  plan  during  implementation — plan 
and  timetable 


Good 

Fair 

Urrsatisfactory 

15  points  .... 

7  points . 

0  points. 

(3)  Leveraging — 30  points  maximum. 

The  third  of  Ae  tliree  criteria 
provided  in  24  CFR  92.604  is: 

Leveraging  of  HOME  funds.  Leveraging 
means  using  HOME  funds  to  attract  or 
bring  in  other  dollars.  Leveraging  is  the 
degree  to  which  other  sources  of 
assistance  (including,  but  not  limited  to: 
loans,  advances,  equity  investments, 
interest  subsidies.  State  funds,  private 
contributions,  and  in-kind 
contributions]  are  used  in  conjunction 
with  HOME  funds  to  carry  out  the 
proposed  project.  The  application  must 
identify  the  leveraged  funding  for  the 
HOME  project  and  whether  the 
leveraged  funding  is  for  an  eligible 
HOME  project  cost.  For  example,  a 
Bureau  of  Indian  Affairs-funded  road  is 
only  counted  for  leveraging  purposes  if 
it’s  a  site  improvement  and  dien  only  to 
the  extent  it  benefits  the  HOME  project 
units  (and  that  amount  becomes  part  of 
the  TDC).  If  the  proposed  HOME  project 
is  being  funded  with  resources  other 
than  the  HOME  grant,  the  application 
must  show  those  resources  as  leveraged 
resources  and  how  they  will  be  used. 
Proportionate  amounts  of  each  resource 
and  the  HOME  grant  should  be 
e:$pended  at  the  same  time,  but  if  not, 
the  application  should  explain  w'hy  and 
identify  when  they  will  be  spent. 

Funds  from  all  sources  to  be  used  for 
the  applicant’s  project  must  be 
documented  by  a  written  commitment 
but  may  be  contingent  on  approval  of 
the  HOME  award.  'These  resources  will 
be  counted  only  if  they  are  currently 
available  or  will  be  available  within  3 
months  of  grant  notification.  The  degree 
to  which  other  sources  of  assistance  are 
used  will  be  evaluated,  and  points  will 
be  awarded  based  upon  the  additional 
number  of  dollars  for  assisted  housing 
made  available  from  other  sources  of 
assistance  divided  by  the  number  of 
HOME  dollars  requested  in  the 
application. 

(i)  Points  will  be  awarded  as 
presented  in  Table  12.  For  example, 
when  one  hundred  (or  more)  dollars  are 
made  available  from  other  sources  of 
assistance  for  each  one  hundred  dollars 
of  HOME  funds  requested  in  the 
application,  the  maximum  number  of 
points  (30)  is  awarded.  When  sixty 
dollars  are  made  available  fi-om  other 
sources  of  assistance  for  each  one 
hundred  dollars  of  requested  HOME 
funds,  fifteen  points  are  earned. 

Table  12. — Scoring  Guide 


Leveraging 


Ratio 

Points 

100%  or  more . 

30 

Table  1 2.— Scoring  Guide— 
Continued 


Leveraging 

Ratio 

Points 

80%  but  less  than  100%  . 

20 

60%  but  less  than  80%  . 

15 

40%  but  less  than  60%  . 

10 

cess  than  40% . 

5 

(ii)  Ratio  as  a  percentage  is  computed 
by  dividing  the  number  of  dollars  made 
available  fi-om  other  sources  of 
assistance  by  the  number  of  dollars  of 
HOME  funds  requested  in  the 
application,  and  multiplying  by  100. 

(iii)  Applicants  must  provide 
documentation  of  the  amount  and 
sources  of  additional  funds,  including 
mortgage  insurance,  tribal  funds,  private 
contributions,  tribal  in-kind 
contributions  directly  related  to  the 
activity  (labor,  material,  and  equipment, 
as  well  as  for  soft  costs,  e.g., 
architectural  and  engineering  costs, 
administrative  costs),  etc.,  which  are  to 
be  used  in  conjunction  with  HOME 
funds  to  carry  out  the  proposed  project. 

(iv)  In-kind  contributions  must  be 
documented.  Land  already  owned  by 
the  tribe  shall  not  be  counted.  In  the 
case  of  land  donated  by  individuals  or 
entities,  it  will  be  counted  if  the 
donation  was  contingent  upon  the 
receipt  of  the  HOME  award.  All  funds, 
services,  and  land  to  be  contributed 
must  be  documented.  Land  value  will 
be  counted  as  a  contribution  only  to  the 
extent  of  its  appraised  value.  All 
appraisals  shall  be  in  conformance  with 
established  and  generally  recognized 
appraisal  practices  and  procedures  in 
common  use  by  professional  appraisers. 
Donated  services  will  be  accepted, 
provided  that:  first,  the  costs  are 
demonstrated  and  determined  necessary 
and  directly  attributable  to  the  actual 
development  of  the  project;  and  second, 
comparable  costs  and  time  estimates  are 
submitted  that  justify  the  costs 
attributable  to  the  donated  services  or 
labor.  Donated  labor  shall  be  valued  at 

a  level  necessary  for  the  work  provided 
and  shall  be  assessed  at  the  skill  level 
of  the  individual(s)  providing  the  labor. 

(v)  *1110  amounts  recognized  as 
leverage  can  include  any  other  Federal 
grant  or  assistance  program.  Loans 

.  secured  through  mortgage  loan 
insurance  programs  (e.g.,  section  184 
loan  guarantee)  can  be  recognized  as 
leverage.  Note  that  Indian  Health 
Service  funding  is  not  being  made 
available  for  HOME  projects. 
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(f)  Application  Fteview 

(1)  Receipt,  eligibility,  correctable 
deficiencies,  and  non-correctable 
deficiencies. 

(i)  Receipt.  Upon  receipt  of  the 
application,  the  ONAP  will  note  the 
date  and  time  and  provide  written 
acknowledgement  to  the  applicant 
indicating  the  date  and  time  the 
application  was  received. 

(ii)  Eligibility  Each  application  will 
be  screened  at  the  ONAP  for  eligibility 
requirements.  For  the  application  to  be 
transmitted  for  rating  and  ranking,  it 
must  meet  each  eligibility  requirement 

(iii)  Correctable  deficiencies.  The 
opportunity  to  correct  a  technical,  non¬ 
substantive  deficiency  is  only  given  for 
those  deficiencies  which  would  not 
affect  the  evaluation  of  the  application. 
Therefore,  only  minor  administrative 
deficiencies  are  correctable.  To  assure 
uniform  treatment,  these  are  limited  to 
a  failure  to  submit  a  certification  with 
the  application  or  failure  to  submit  a 
signed  certification  with  the 
application.  An  applicant  is  not 
permitted  to  improve  its  application  by 
filing  statements  that  address 
substantive  requirements  after  the  due 
date  for  submissions  has  passed.  If  the 
application  has  correctable  deficiencies, 
prior  to  a  final  determination  on 
funding,  the  ONAP  shall  notify  the 
applicant  in  writing  of  the  correctable 
deficiencies  and  require  their  correction 
by  the  applicant  within  14  days  of  the 
issuance  of  notification.  The  14  days 
shall  run  from  the  date  of  the  HUD  letter 
to  the  date  the  applicant’s  response  is 
received  by  HUD. 

(iv)  Non-correctable  deficiencies.  If 
the  application  does  not  include  all  the 
items  identified  as  non-correctable 
eligibility  requirements,  the  ONAP  shall 
not  request  any  corrections  for 
correctable  deficiencies.  The  ONAP 
shall  set  the  application  aside  and  not 
transmit  it  to  the  national  panel.  When 
HUD  announces  its  decisions 
concerning  the  funding  competition,  the 
ONAP  shall  notify  the  applicant  whose 
application  did  not  meet  the  eligibility 
requirements. 

(2)  Eligibility  requirements. 
Completeness  will  be  determined  by  the 
ONAP  as  to  whether  the  application 
includes  all  the  non-correctable  items, 
properly  prepared  and  executed, 
identified  in  the  Checklist  of  Eligibility 
Requirements  and  Application 
Submission  Requirements  under  section 
I.(d)  of  this  NOFA.  No  rating  or  point 
scoring  will  be  done.  Therefore,  ONAP 
screening  does  not  include  determining 
whether  the  application  meets  the 
minimum  point  score  requirement. 

After  these  ONAP  reviews,  each 


complete  application  and  each 
application  which  is  complete  except 
for  correctable  deficiencies  will  be  sent 
with  the  ONAP  checklist  by  the  ONAP 
to  the  national  panel  for  rating  and 
ranking  against  the  evaluation  factors. 

(3)  Rating  and  ranking.  Rating  and 
ranking  of  applications  will  be  carried 
out  by  a  national  panel.  Panel  members 
will  review  and  rate  each  application 
which  meets  the  eligibility 
requirements  The  application  ratings 
will  be  used  to  create  an  Initial 
Application  Ranking  List. 

(i)  Merged  Ranking.  After  the  projects 
from  all  applicants  have  been  rated, 
their  scores  will  be  assembled  in  a 
single,  merged  list  of  scores  for  ail  rated 
projects.  There  will  be  a  single  national 
list. 

(ii)  Computation.  Scores  for  ranking 
will  be  carried  out  to  two  decimal 
places  (e.g.,  12.34). 

(4)  Selection.  The  ranking  process 
will  produce  an  ordered  list  of  projects 
that  may  receive  funding.  The  order  is 
established  by  the  numter  of  points  the 
project  received  in  the  rating  process. 
The  eligibility  requirement  for  further 
consideration  will  be  50  out  of  100 
points.  Project  applications  scoring 
lower  than  50  points  will  be  set  aside  as 
non-responsive  and  ineligible.  After 
rating  and  ranking,  applicants  with  the 
highest  scores  will  be  selected  and 
offered  awards.  NOTE:  the  grantee  must 
carry  out  an  environmental  review 
before  any  HOME  funds  are  committed 
to  an  activity  requiring  such  a  review 
(acquisition,  rehabilitation,  or  new 
construction  generally;  administrative 
costs  are  exempt)  and  obtain  approval  of 
its  request  for  release  of  funds  under  24 
CFR  part  58,  in  accordance  with  24  CFR 
92.633,  as  amended  August  26, 1994  (59 
FR  44263). 

This  year  there  is  a  geographic 
diversity  requirement  to  take  the  best 
application  from  each  of  the  Regions 
covered  by  the  ONAPs  and  fund  those 
first.  For  every  ONAP  Region  with  a 
fundable  application  which  scores  at 
least  50  points  there  will  be  one  award 
which  goes  to  the  highest  scoring 
application  from  that  ONAP  Region. 

(5)  Tie  Breaker.  When  rating  results  in 
a  tie  among  projects,  projects  will  be 
approved  in  the  following  order 

li)  Those  that  can  be  fully  funded  over 
those  that  cannot  be  fully  funded; 

(ii)  Projects  that  benefit  the  greatest 
number  of  very  low-  and  low-income 
persons;  and 

(iii)  Projects  that  benefit  the  highest 
percentage  of  the  total  population  of  the 
tribe. 

(6)  Errors.  ONAP  administrators  may 
make  a  determination  that  an  error  has 
occurred  and  the  ONAP  Director  may 


approve  or  disapprove  the 
determination.  Applicants  may  bring 
errors  in  the  rating  and  ranking  of 
applications  to  the  attention  of  ONAP 
within  90  days  of  being  informed  of 
their  score.  If  an  ONAP  review 
determines  that  there  was  an  error  that 
denied  funding  to  the  applicant,  the 
ONAP  will  construct  a  hypothetical 
distribution  that  would  have  existed  if 
the  error  had  not  been  made,  and  the 
ONAP  will  determine  what  the  funding 
would  have  been  for  the  applicant 
subject  to  the  funds  that  were  available 
at  the  time.  The  applicant  will  be 
funded  out  of  remaining  funds  in  the 
challenged  round  of  funding,  or  out  of 
the  next  available  round  of  funding. 

II.  Application  Process 

(a)  Application  Packages 

Although  this  NOFA  provides  the 

public  with  notice  of,  and  salient 
information  about,  the  FY  1995  HOME 
program  for  Indian  applicants,  it  is  the 
application  kit  that  provides  applicants 
with  further  necessary  information  on 
how  to  participate  in  the  program. 
Applicants  should  obtain  a  copy  of  the 
application  kit.  which  includes  copies 
of  required  forms,  from  any  ONAP  listed 
in  Appendix  1. 

(b)  Submittal  of  Complete  Application 

Completed  applications  must  be 
submitted  to  the  ONAP  having 
jurisdiction  for  the  applicant  at  the 
address  listed  at  Appendix  1.  The 
application  shall  be  submitted  on  Form 
424  and  shall  be  accompanied  by  all  the 
legal  and  administrative  attachments 
required  by  the  form. 

(c)  Application  Due  Date 

An  applicant  may  submit  an 
application  for  a  project  at  any  time 
after  the  publication  date  of  this  NOFA 
to  the  ONAP  having  jurisdiction  over 
the  applicant  on  or  before  3:00  p.m. 
ONAP  local  time.  April  14,  1995.  This 
application  deadline  is  firm  as  to  date 
and  hour  The  Department  shall  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems.  Facsimile 
(“FAX”)  copies  of  applications  will  not 
be  accepted. 

III.  Other  Matters 
la)  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
•  regulations  that  implement  section 
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102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  S.VV  ,  Washington,  D.C.  20410. 

(b)  Energy 

Utility  expenses  place  a  heavy  burden 
on  Indian  housing  and  often  cause 
abandonment.  Applicants  are 
encouraged  to  address  this  problem  in 
applications  for  funding.  24  CFR  92.621 
“Newly  constructed  housing  must  meet 
the  current  edition  of  the  Model  Energy 
Code  published  by  the  Council  of 
American  Building  Officials. 
Substantially  rehabilitated  housing  must 
meet  the  cost-effective  energy 
conservation  and  effectiveness 
standards  in  24  CFR  part  39  ”  See  also 
24  CFR  905.250(b)  and  24  CFR 
85.36(b)(7). 

(c)  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
detennined  that  the  policies  contained 
in  this  NOFA  shall  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  The  NOFA  is 
limited  to  providing  funds  to  Indian 
tribes  in  accordemce  with  a  program  to 
expand  die  supply  of  affordable 
housing.  As  a  result,  the  rule  is  not 
subject  to  review  under  the  order 

(d)  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 
the  provisions  of  this  NOFA  have  the 
potential  for  indirect,  although  positive, 
impact  on  family  formation, 
maintenance  and  general  well-being 
within  the  meaning  of  the  Order  The 
NOFA  provides  funds  to  Indian  tribes  in 
accordance  with  a  program  to  expand 
the  supply  of  affordable  housing.  To  the 
extent  that  housing  for  families  is 
increased,  the  impact  on  the  family  is 
indirect  and  beneficial.  Accordingly,  no 
further  review  is  considered  necessary’ 

(e)  Section  102  of  the  HUD  Reform  Act 

I  Documentation  and  Public  Access 
Requirements;  Applicant/Recipient 
disclosures: 

I  Documentation  and  public  access 
requirements.  HUD  shall  ensure  that 
documentation  and  other  information 


regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  shall  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  shall 
be  made  available  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  HUD’s  implementing 
regulations  at  24  CFR  part  15  In 
addition,  HUD  shall  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis.  (See  24 
CFR  12.14(a)  and  12.16(b),  and  the 
notice  published  in  the  Federal  Register 
on  January  16,  1992  (57  FR  1942),  for 
further  information  on  these 
documentation  and  public  access 
requirements.) 

Disclosures.  HUD  shall  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
shall  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 

All  reports — ^both  applicant  disclosures 
and  updates — shall  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  information  on  these 
disclosure  requirements.) 

(f)  Section  103  of  the  HUD  Reform  Act 

HUD’s  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a)  is 
codified  at  24  CFR  part  4.  Part  4  applies 
to  the  funding  competition  announced 
today.  The  requirements  of  the  rule 
continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 


(202)  708-3815  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  shall 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well. 

(g)  Section  112  of  the  HUD  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD’s  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

HUD’s  regulation  implementing 
section  13  is  codified  at  24  CFR  part  86. 

If  readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  part  86, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule.  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

(h)  Section  3 

24  CFR  part  135.  Economic 
Opportunities  for  Low  and  Very  Low- 
Income  Persons.  All  applicants  are 
herein  notified  that  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  and  the  regulations  in  24  CFR  part 
135  are  applicable  to  funding  awards 
made  under  this  NOFA.  One  of  the 
purposes  of  the  assistance  is  to  give  to 
the  greatest  extent  feasible,  and 
consistent  with  existing  Federal,  State, 
and  local  laws  and  regulations,  job 
training,  employment,  contracting  and 
other  economic  opportunities  to  section 
3  residents  and  section  3  business 
concerns.  Applicants  that  receive  Indian 
HOME  Program  assistance  which 
exceeds  $200,000  for  housing 
rehabilitation  or  new  construction  shall 
comply  with  the  procedures  and 
requirements  of  this  part  to  the 
maximum  extent  consistent  with,  but 
not  in  derogation  of,  compliance  with 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  460e(b)). 

(i)  Monitoring 

(i)  HUD  Monitoring.  HUD  monitoring 
will  be  in  accordance  with  the 
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provisions  at  24  CFR  92.650, 
Performance  Reviews 

(ii)  Grantee  Reports  Grantees  must 
submit  performance  reports  in 
accordance  with  24  CFR  92.649. 

(iii)  Certifications.  HUD  monitoring 
will  continue  until  the  grant  funds  are 


expended  and  the  project  is  complete. 
After  that,  HUD  will  rely  upon  an 
annual  statement  from  the  grantee — 
throughout  the  required  period — which 
affirms  that  the  project  continues  to 
meet  affordability  requirements. 


Authority:  42  U.S.C.  3535(d)  and  12701- 
12839. 

Dated;  December  27, 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 


Appendix  1  .—List  of  Local  Offices  of  Native  American  Programs 


Tribes  located 


ONAP  address 


East  of  the  Mississippi 
River  (including  all  of 
Minnesota). 

Louisiana,  Missouri,  Kan 
sas,  Oklahoma,  and  east 
ern  Texas. 

Colorado,  Iowa,  Montana, 
Nebraska,  North  Dakota, 
South  Dakota,  and  Wyo¬ 
ming. 

Arizona.  California,  New 
Mexico,  Nevada,  and 
western  Texas. 


Idaho,  Oregon,  and  Wash¬ 
ington. 

Alaska  . 


EasternAWoodlands  Office  of  Native  American  Programs,  5P,  Metcalfe  Federal  Building,  77  West  Jackson  Boule¬ 
vard,  Chicago.  Illinois  60604-3507,  (312)  353-1282  or  (800)  735-3239,  TDD  Numbers:  1-800-927-9275  or 
312-886-3741 

Southern  Plains  Office  of  Native  American  Programs,  6.IPI,  Murrah  Federal  Building,  200  NW  5th  Street,  Okla¬ 
homa  City.  Oklahoma  73102-3202,  (405)  231-4101,  TDD  Numbers:  405-231-4181  or  405-231-4891. 

Northern  Plains  Office  of  Native  American  Programs,  8P,  First  Interstate  Tower  North,  633  17th  Street,  Denver, 
Colorado  80202-3607,  (303)  672-5462,  TDD  Number:  303-844-6158 


Southwest  Office  of  Native  American  Programs,  9EPID,  Two  Arizona  Center,  400  North  Fifth  Street.  Suite  1650, 
Phoenix,  Arizona  85004-2361 ,  (602)  379-4156,  TDD  Number-  602-379-4461 
or 

Office  of  Native  American  Programs,  HUD,  450  Golden  Gate  Avenue,  8th  Floor,  Box  36003,  San  Francisco,  CA 
94102-3448.  (415)  556-9200,  TDD  Number:  (415)  556-8357 
Northwest  Office  of  Native  American  Programs,  10PI,  909  First  Avenue.  Suite  300,  Seattle.  Washington  98104- 
1000,  (206)  220-5270,  TDD  Number:  (206)  220-5185. 

I  Alaska  Office  of  Native  American  Programs,  10.1  PI,  949  East  36th  Avenue,  Suite  401,  Anchorage,  Alaska  99508- 
I  4399,  (907)  271-4633,  TDD  Number  (907)  271-4328. _ 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Mega-Project  III  (Privacy,  Security  and 
Intellectual  Property)  of  the  United 
States  Advisory  Council  on  the 
National  Information  Infrastructure; 
Meeting 

ACTION:  Notice  is  hereby  given  of  a 
meeting  of  Mega-Project  III  (Privacy, 
Security  and  Intellectual  Property)  of 
the  United  States  Advisory  Council  on 
the  National  Information  Infrastructure. 
The  meeting  is  being  held  for  the 
purpose  of  obtaining  and  exchanging 
information,  which  Mega-Project  III  will 
forward  to  the  Council  for  use  in 
developing  consensus  advice  and 
recommendations  for  the  government. 

SUMMARY:  The  President  established  the 
Advisory  Council  on  the  National 
Information  Infrastructure  (NIIAC)  to 
advise  the  Secretary  of  Commerce  on 
strategic  and  other  matters  related  to  the 
development  of  the  Nil.  The  Council  has 
established  three  Mega-Projects  to  form 
the  backbone  for  initial  programmatic 
work  of  the  NIIAC.  More  specifically, 
Mega-Project  III,  co-chaired  by  John 
Cooke  of  the  Disney  Channel  and  Esther 


Dyson  of  EDVenture,  is  responsible  for 
addressing  privacy,  security,  and 
intellectual  property  issues  as  they 
relate  to  the  Nil. 

Authority;  Executive  Order  12864,  signed 
by  President  Clinton  on  September  15, 1993, 
and  amended  on  December  30, 1993  and  June 
13, 1994. 

DATES:  The  Mega-Project  III  meeting  will 
be  held  on  Wednesday,  January  25, 1995 
fi’om  9:30  a.m.  until  4:30  p.m. 
ADDRESSES:  The  Mega-Project  III 
meeting  will  take  place  at  the  SAS 
Institute,  501  SAS  Campus  Drive, 
Building  F,  Cary,  North  Carolina  27513. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Celia  Nogales,  Designated  Federal 
Officer  for  the  Advisor y  Council  on  the 
National  Information  Infrastructure, 
National  Telecommunications  and 
Information  Administration  (NTIA); 

U.S,  Department  of  Commerce,  Room 
4892;  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
Telephone:  202-482-1835;  Fax:  202- 
482-0979;  E-mail:  nii@ntia.doc.gov. 

Agenda 

1.  Opening  Remarks  by  the  Co-Chairs 
(John  Cooke,  Esther  Dyson) 

2.  Public  Comment  on  the  Draft  Privacy 
and  Related  Security  Principles 


3.  Mega-Project  Discussion  of  the  Draft 
Privacy  and  Related  Security 
Principles 

4.  Closing  Remarks  by  the  Co-Chairs 
(John  Cooke,  Esther  Dyson) 

Public  Participation:  The  meeting 
will  be  open  to  the  public,  with  limited 
seating  available  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
requiring  special  services,  such  as  sign 
language  interpretation,  should  contact 
Celia  Nogales  at  202-482-1835. 

Members  of  the  public  may  submit 
written  comments  concerning  these 
issues  at  any  time  before  or  after  the 
meetings.  Comments  should  be 
submitted  through  electronic  mail  to 
nii@ntia.doc.gov  or  to  the  Designated 
Federal  Officer  at  the  mailing  address 
listed  above. 

Within  thirty  (30)  days  following  the 
meeting,  a  transcript  of  the  meeting  will 
be  available  through  Bulletin  Board 
Services  at  202-501-1920,  202-482- 
1199,  or  over  the  Internet  at  iitf.doc.gov 
Dated:  Januaiy  12, 1995. 

Larry  Irving, 

Assistant  Secretary  of  Commerce  for 
Communications  and  Information. 
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table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 

NOTE;  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Dt;mand 
telephone  number  is:  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES.  JANUARY 


1-318 . 

. 3 

2493-2670 . 

. 10 

319-1706 . 

. 4 

2671-2872 . 

. 11 

1707-1988..... . 

. 5 

2873-3054 . 

. 12 

1989-2320 . 

. 6 

3055-3334 . 

. 13 

2321-2492 . 

. 9 

3335-3532 . 

. 17 

CFR  PARTS  AFFECTED  DURING  JANUARY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


.  3CFR 


Proclamations: 

5759  (See  Proc. 

6763) . 1007 

6455  (See  Proc. 

6763) . 1007 

6641  (See  Proc. 

6763) . 1007 

6726  (See  Proc. 

6763) . 1007 

6763  . 1007 

6764  . 3053 

6765  . 3333 

Executive  Orders; 

12826  (Superseded  by 

12944) . 309 

12886  (Superseded  by 

12944) . 309 

12944 . 309 

Administrative  Orders: 
Memorandums: 

January  4,  1995 . 3335 

Presidential  Determinations; 

No.  95-1 1  of 
December  30, 

1994 . . 2671 

No.  95-12  of 
December  31 , 

1994 . 2673 

No.  95-13  of 
December  31. 

1994 . 2675 

5  CFR 

-  211 . 3055 

230  . 3055 

300  . 3055 

301  . 3055 

307 . 3055 

316 . 3055 

330 . 3055 

333 . 3055 

339  . 3055 

340  . ; . 3055 

351 . 5677,  3055 

353 . 3055 

532  . 319 

550  . 3303 

630  . 3032 

831 . 3337 

842 . 3337 

930 . 3055 

Proposed  Rules: 

300 . .2546 

551  . 2549 

7  CFR 

7 . 1989 

201 . .2493 

272  . 1707 

273  . 1707 


301 . 

319 . 

400 . 

402 . 

. 2321 

. 3067 

. 1996 

. 2000 

929 . 

. 1 

966 . 

. 2 

967 . 

. 2873 

1005 . 

. 319 

1032 . 

. 320 

1434 . 

. 321 

1421 . 

. 1709 

1425 . 

. 2680 

1427 . . . 

. 1709 

1755 . 

....1710,  1711 

1773 . 

. 2874 

Proposed  Rules: 

75 . 

. . 379 

273 . 

. 2703 

274 . 

. 2703 

400.... . 

. . 3106 

1007 . 

1032 . 

. 65 

1050 . 

. 379 

1093 . 

. 65 

1094 . . 

. 65 

1096 . 

. 65 

1099 . 

. 65 

1108 . 

. 65 

1280 . 

. 380 

1421 . 

. 381 

1755 . 

. 1758,  1759 

8  CFR 

Proposed  Rules: 

/ 

286 . 

. 3107 

9  CFR 

78 . 

. 2875 

97 . 

. .2875 

112 . 

. 2876 

317 . 

. 174 

381 . 

. 174 

Proposed  Rules: 
381 . 

. 3454 

10  CFR 

32 . 

. 322 

12  CFR 

219 . 

. 231 

261a . 

. 3340 

607 . 

. 325 

612 . 

. 325 

614 . 

. 325,  2683 

615 . 

. 325 

618 . 

. 2683 

620 . 

. 325 

630 . 

. 2493 

Proposed  Rules: 

614  . 

615  . 

618 . . 


..2552 

...2552 

...2552 
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14CFR 


25 . 325 

39  ...3,  327,  329,  330,  332,  336, 

1712,  2323,  2493.  2495, 

2877 

71 . 338,  2496 

97 . 2009 

121  . 2497,  2687,  3303 

129 . 2497 

135 . ....2497 

Proposed  Rules: 

39  . 66,  382,  384,  386,  388, 

389,  393,  2033,  2036,  2041, 

2555,  2909,  3358 

61 . 395 

67 . 395 

71  . 396,  2043,  2044,  2045, 

2047,  3108,  3109 

73..... . 2048 

91 . 2557 

257 . 3359 


16CFR 

Proposed  Rules; 


22  CFR 

Proposed  Rules: 
213 . 

. 291 1 

23  CFR 

655 . 

24  CFR 

. 363 

91 . ; . 

. 1878 

92 . 

. 1878 

570 . 

....1878,  1922 

574 . 

. 1878 

576 . 

. 1878 

597 . . . 

....2880,  3034 

791 . 

. 3344 

813 . 

. 2658 

885 . 

. 2658 

968 . 

. 1878 

3500 . 

. 2642 

Proposed  Rules; 
Ch.  IX . 

. 303 

25  CFR 

Proposed  Rules: 

323 . 

112 . 

113 . 

536  . 

537  . 

706 . : 

Proposed  Rules: 

169a . 417 

33CFR 

Proposed  Rules: 

110 . 2364 

117 . 2562.  2687 

156 . 1958,  3185 

34  CFR 

74 . 365 

80 . 365 

99 . 3464 

Proposed  Rules: 

200  . 85 

201  . 85,  2816 

203 . 85 

212 . 85 


201-9 . 

. 2029 

201-18 . 

. 2029 

201-20 . 

. 2029 

201-21 . 

. 2029 

201-23 . 

. 2029 

201-39 . . . 

. 2029 

302-1 1 . 

. 2536 

42  CFR 

400 . 

. 2325 

405 . 

. 2325 

410 . 

....46,  2325 

414 . . 

. 46 

484 . 

. 2325 

485 . 

. 2325 

486 . 

. 2325 

498 . 

. 2325 

43  CFR 

Public  Land  Order: 

7108 . 

. 2030 

7109 . 

. 2539 

7110 . 

. 3098 

7111 . 

. 3356 

.3087 

.1720 

.1720 

.1735 

.1735 

.3345 


1700 . 

. 2716 

17  CFR 

200 . . 

. 5 

249 . 

. 3078 

18  CFR 

2 . 

. 339 

141 . 

. 1716 

154 . 

...2011, 3111 

157 . 

. 201 1 

158 . 

. 3141 

201 . 

. 3141 

250 . 

. 3141 

260 . 

. 3141 

270 . 

. 201 1 

271 . 

. 201 1 

272 . 

. 201 1 

273 . 

. 201 1 

274....:. . 

. 201 1 

275 . 

. 201 1 

284 . 

....1716,  3141 

347 . 

. 356 

348 . 

. 358 

375 . 

. 1716 

385 . 

. 1716 

19  CFR 

206 . 

. 6 

207 . . 

. 18 

20  CFR 

416 . 

. 360 

Proposed  Rules: 

617 . 

. 3472 

21  CFR 

5 . 

. 2014 

520 . 

. 362,  3079 

522 . 

. ....362 

558 . 

. 3079 

900 . 

. 3451 

Proposed  Rules: 

600 . 

. 2351 

601 . 

. 2351 

606 . 

. 2351 

607 . 

. 2351 

610 . 

. 2351 

640 . 

. 2351 

660 . 

. 2351 

892 . 

. 3168 

151 . 1956 

26  CFR 

1  . 23,  2049,  2497,  3345 

301 . 33 

602 . 2497 

Proposed  Rules: 

1  ...397,  406,  2049,  2352,  2557, 
2717 

53 . 82 

301 . 83 

27  CFR 

Proposed  Rules; 

4  . 411,  3171 

5  . 411,3171 

7 . 411, 3171 

28  CFR 

16 . 38 

36 . 3080 

540 . 240 

545  . 240 

Proposed  Rules: 

90 . 3303 

29  CFR 

825 . 2180,  2282 

1425 . 2509 

2610 . 3080 

2619 . 3082 

2622 . 3080 

2644  . 3084 

2676 . 3082 

30  CFR 

218 . 3085 

936 . 2512 

944  . 2520 

Proposed  Rules; 

56  . 1866 

57  . 1866 

254  . 3177 

935 . 3184 

31  CFR 

103 . 220,  234 

209 . 416 

32  CFR 

43a . 1720 


36  CFR 

Proposed  Rules: 

800 . , . 86 

37  CFR 

Proposed  Rules; 

201 . 2365 

38  CFR 

3 . 2522 

40  CFR 

35 . 366,  2880 

51 . 1735 


52...38.  40,  41,  372,  375,  1738, 
2014,  2016,  2018,  2022, 
2025,  2026,  2066, 2067, 
2367,  2523,  2524, 2688, 
2690,  2881,2885,  3346, 


3352 

60 . 2369 

70 . . . 1741, 2527 

80  . 2693,  2696 

81  . 41,2026,  2885,3349, 

3352 

82  . 3303,  3318 

180 . 378 

192 . 2854 

228  . 2699 

260  . 3089 

261  . 1744 

268 . 242 

271  . 2534,  2699,  3095 

Proposed  Rules: 

Ch.  1 . 418 

52  . 86,  87,  88,418,  2066, 

2067,  2563,  2565,  2568, 
2717,  2718,  2912,  3361 

70 . 2569,  2570,  2917 

81  . . 88,  2719,3366 

156  . 2848 

170  . 2820,  2826,  2830,  2842 

180 . 89,  2921 

228 . .....3186 

230 . 419 

300 . 422,  3189 

41  CFR 

60-250 . 1986 

201-3  . 2029 


45  CFR 

1607 . 2330 

Proposed  Rules; 

1604 . 3367 

46  CFR 

25 . 2482 

160 . 2482 

Proposed  Rules: 

515 . 2923 

550 . \2923 

580  . 2923 

581  . 2923 

47  CFR 

15 .  3303 

76 . 3099 

Proposed  Rules: 

1  . 2722 

2  . 2722 

21 . 2722,  2924 

61 . 2068 

69...*. . .2068 

73  . 90,91,2726,3191 

74  . 2924 

80  . 2726 

94 . 2722 

101 . 2722 

48  CFR 

206 . 2888 

231 . 1747,  2330 

237 . 2888 

242 . 1747 

Proposed  Rules: 

Ch.  1 . 2302,  2472,3492 

31 . 3314 

33 . 2630 

39 . 2630 

42 . 2630 

45 . 2370 

50 . ;....2630 

52 . 2370,  2630 

231 . 2924 

923 . 2727 

970 . , . 2727 

49  CFR 

1 . 2889 

382  . 2030 


IV 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arrariged  In  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  tor  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $883.00 
domestic,  $220.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn;  New  Orders, 
P.O.  Box  371 954,  Pittsburgh,  PA  1 5250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


Title 

Stock  Number 

Price 

Revision  Date 

1,  2  (2  Reserved) . 

...  (869-022-00001-2) . 

.  $5.00 

Jan.  1,  1994 

3  (1993  Compilation 
ond  Parts  100  and 
101) . 

...  (869-022-00002-1) . 

.  33.00 

'Jan.  1, 1994 

4 . 

...  (869-022-00003-9) . 

.  5.50 

Jon.  1,  1994 

5  Parts: 

1-699  . 

...  (869-022-00004-7) . 

.  22.00 

Jan.  1, 1994 

700-1199  . 

...  (869-022-00005-5) . 

.  19.00 

Jan.  1,  1994 

1200-End,  6  (6 
Resenred) . . 

...  (869-022-00006-3) . 

.  23.00 

Jan.  1, 1994 

7  Parts: 

0-26  . 

...  (86^)22-00007-1) . 

.  21.00 

Jan.  1,  1994 

27-^  . 

...  (869-022-00008-0) . 

.  14.00 

Jan.  1,  1994 

46-51  . 

...  (869-022-00009-8) . 

.  20.00 

*Jan.  1, 1993 

52  . 

...  (869-022-00010-1) . 

.  30.00 

Jon.  1,  1994 

53-209  . 

...(869-022-00011-0) . 

.  23.00 

Jan.  1,  1994 

210-299  . 

...  (869-022-00012-8) . 

.  32.00 

Jan.  1,  1994 

300-399  . 

...  (869-022-00013-6) . 

.  16.00 

Jon.  1,  1994 

400-699  . 

...  t869-022-00014-4) . 

.  18.00 

Jan.  1,  1994 

700-899  . 

...  (869-022-00015-2) . 

.  22.00 

Jan.  1, 1994 

900-999  . 

...  (869-022-00016-1) . 

.  34.00 

Jan.  1,  1994 

1000-1059  . 

...  (869-022-00017-9) . 

.  23.00 

Jan.  1,  1994 

1060-1119  . 

...  (869-022-00018-7) . 

15.00 

Jon.  1,  1994 

1120-1199  . 

...  (869-022-00019-5  . 

,.  12.00 

Jon.  1,  1994 

1200-1499  . 

...  (869-022-00020-9) . 

,.  30.00 

Jon.  1,  1994 

1500-1899  . 

...  (869-022-00021-7) . 

..  30.00 

Jon.  1.  1994 

1900-1939  . 

...  (869-022-00022-5) . 

..  15.00 

Jon.  1,  1994 

1940-1949  . 

...  (869-022-00023-3) . 

30.00 

Jan.  1,  1994 

1950-1999  . 

...  (869-022-0(X)24-l) . 

..  35.00 

Jan.  1,  1994 

2000-End  . 

...  (869-022-00025-0) . 

..  14.00 

Jan.  1, 1994 

8  . 

...  (869-022-0(K)26-8) . 

..  22.00 

Jan.  1,  1994 

9  Parts: 

1-199  . 

...  (869-022-00027-6)  .... 

..  29.00 

Jon.  1, 1994 

200-End  . 

...  (869-022-00028-4)  .... 

..  23.00 

Jan.  1,  1994 

10  Parts: 

0-50  . 

...  (869-022-00029-2) .... 

.  29.00 

Jan.  1,  1994 

51-199  . 

...  (869-022-00030-6)  .... 

.  22.00 

Jon.  1,  1994 

200-399  . . 

...  (869-022-00031-4) .... 

.  15.00 

"Jan.  1,  1993 

400-499  . 

...  (869-022-00032-2) .... 

.  21.00 

Jan.  1, 1994 

500-End  . 

...  (869-022-00033-1) .... 

.  37.00 

Jan.  1, 1994 

11  . 

....  (869-022-00034-9) .... 

..  14.00 

Jan.  1,  1994 

12  Parts: 

1-199  . 1 . 

...  (869-022-00035-7)  ... 

..  12.00 

Jon.  1,  1994 

200-219  . . . 

...  (869-022-00036-5)  ... 

..  16.00 

Jan.  1,  1994 

220-299  . 

...  (869-022-00037-3) ... 

..  28.00 

Jon.  1, 1994 

300^99 . 

...  (869-022-00038-1) ... 

..  22.00 

Jan.  1, 1994 

500-599  . 

...  (869-022-00039-0)  ... 

..  20.00 

Jan.  1, 1994 

600-End  . 

...  (869-022-00040-3) ... 

..  32.00 

Jan.  1, 1994 

13  . 

....  (869-022-00041-1) ... 

...  30.00 

Jan.  1, 1994 

Title 

Stock  Number 

Price 

Revision  Date 

14  Parts: 

1-59 . . . 

....  (869-022-00042-0)  ... 

..  32.00 

Jan.  1,  1994 

60-139 . 

....  (869-022-00043-8)  ... 

..  26.00 

Jon.  1, 1994 

140-199  . 

....  (869-022-00044-6)  ... 

..  13.00 

Jon.  1,  1994 

200-1199  . 

....  (869-022-00045-4) ... 

..  23.00 

Jan.  1, 1994 

1200-End . 

....  (869-022-00046-2) ... 

..  16.00 

Jan.  1, 1994 

15  Parts: 

0-299  . 

. (869-022-00047-1) ... 

...  15.00 

Jan.  1, 1994 

300-799  . 

. (869-022-00048-9)  ... 

...  26.00 

Jon.  1,  1994 

800-End  . 

. (869-022-(X)049-7)  ... 

...  23.00 

Jon.  1,  1994 

16  Parts: 

0-149  . 

. (869-022-00050-1) ... 

...  6.50 

Jan.  1,  1994 

150-999  . 

. (869-022-00051-9)  ... 

...  18.00 

Jan.  1, 1994 

lOOO-End . 

. (869-022-00052-7) ... 

...  25.00 

Jan.  1, 1994 

Apr.  1,  1994 

17  Parts: 

1-199  . 

. (869-022-00054-3) ... 

...  20.00 

200-239  . 

. (869-022-00055-1)  ... 

...  23.00 

Apr.  1,  1994 

240-End  . 

. (869-022-00056-0)  ... 

...  30.00 

Apr.  1, 1994 

18  Parts: 

1-149  . 

. (869-022-00057-8)  ... 

...  16.00 

Apr.  1,  1994 

150-279  . 

. (869-022-00058-6)  ... 

...  19.00 

Apr.  1,  1994 

280-399  . 

. (869-022-00059-4)  ... 

...  13.00 

Apr.  1,  1994 

400-End  . 

. (869-022-00060-8)  ... 

...  11.00 

Apr.  1,  1994 

19  Parts: 

1-199  . 

. (869-022-00061-6)  ... 

...  39.00 

Apr.  1,  1994 

200-End  . 

. (869-022-00062-4) ... 

....  12,00 

Apr.  1,  1994 

20  Parts: 

1-399  . . 

. (869-022-00063-2)  ... 

....  20.00 

Apr.  1,  1994 

400-499  . . . 

. (869-022-00064-1)  ... 

....  34.00 

Apr.  1,  1994 

500-End  . 

. (869-022-00065-9)  .. 

31.00 

Apr.  1,  1994 

21  Parts: 

1-99  . 

. (869-022-00066-7)  .. 

...  16.00 

Apr.  1,  1994 

100-169  . 

. (869-022-00067-5)  .. 

...  21.00 

Apr.  1,  1994 

170-199  . 

. (869-022-00068-3) .. 

...  21.00 

Apr.  1,  1994 

200-299  . 

. (869-022-00069-1)  .. 

...  7.00 

Apr.  1,  1994 

300^99 . 

. (869-022-00070-5)  .. 

...  36.00 

Apr.  1,  1994 

500-599  . 

. (869-022-00071-3)  .. 

...  16.00 

Apr.  1.  1994 

600-799  . 

. (869-022-00072-1)  .. 

...  8.50 

Apr.  1,  1994 

800-1299  . 

. (869-022-00073-0)  .. 

...  22.00 

Apr.  1,  1994 

1300-End . 

. (869-022-00074-8)  .. 

....  13.00 

Apr.  1,  1994 

22  Parts: 

1-299  . 

. (869-022-00075-6)  .. 

....  32.00 

Apr.  1,  1994 

300-End  . 

. (869-022-00076-4)  .. 

....  23.00 

Apr.  1,  1994 

23  . 

. (869-022-00077-2)  .. 

....  21.00 

Apr.  1,  1994 

24  Parts: 

0-199  . . . 

. (869-022-00078-1)  .. 

....  36.00 

Apr.  1,  1994 

200499 . 

. (869-022-00079-9)  .. 

....  38.00 

Apr.  1,  1994 

500-699  . 

. (869-022-00080-2)  .. 

....  20.00 

Apr.  1,  1994 

700-1699  . 

. (869-022-00081-1)  .. 

....  39.00 

Apr.  1,  1994 

1700-End . 

. (869-022-00082-9)  .. 

....  17.00 

Apr.  1,  1994 

25  . 

. (869-022-00083-7)  .. 

....  32.00 

Apr.  1,  1994 

26  Parts: 

§§1.0-1-1.60  . 

. (869-022-00084-5)  .. 

.  20.00 

Apr.  1,  1994 

§§1.61-1.169 . 

. (869-022-00085-3)  .. 

.  33.00 

Apr.  1,  1994 

§§1.170-1.300  . 

. (869-022-00086-1)  .. 

.  24.00 

Apr.  1,  1994 

§§1.301-1.400  . 

. (869-022-00087-0) ., 

.  17.00 

Apr.  1,  1994 

§§1.401-1.440  . 

. (869-022-00088-8)  ., 

.  30.00 

Apr.  1,  1994 

§§1.441-1.500  . 

. (869-022-00089-6)  ., 

.  22.00 

Apr.  1,  1994 

§§1.501-1.640  . 

. (869-022-00090-0)  ., 

.  21.00 

Apr.  1,  1994 

§§1.641-1.850  . 

. (869-022-00091-8)  . 

.  24.00 

Apr.  1,  1994 

§§1.851-1.907  . 

. (869-022-00092-6) . 

.  26.00 

Apr.  1,  1994 

§§1.908-1.1000  . 

. (869-022-00093-4)  . 

.  27.00 

Apr.  1,  1994 

§§1.1001-1.1400  .... 

. (869-022-00094-2)  . 

.  24.00 

Apr.  1,  1994 

§§  1.1401-End  . 

. (869-022-00095-1)  . 

.  32.00 

Apr.  1,  1994 

2-29  . 

. (869-022-00096-9)  . 

.  24.00 

Apr.  1,  1994 

30-39  . 

. (869-022-00097-7) . 

.  18.00 

Apr.  1,  1994 

40-49  . 

. (869-022-00098-4)  . 

.  14.00 

Apr.  1,  1994 

50-299  . 

. (869-022-00099-3) . 

.  14.00 

Apr.  1,  1994 

300-499  . 

. (869-022-00100-1) . 

.  24.00 

Apr.  1,  1994 

500-599  . 

. (869-022-00101-9)  . 

.  6.00 

^Apr.  1,  1990 
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A. 


Title  Stock  Number  Price  Revision  Date 

600-Encl  . (869-022-00102-7) .  8.00  Apr.  1,  1994 

27  Parts: 

1-199  . (869-022-00103-5) .  36.00  Apr.  1.  1994 

200-End  . (869-022-00104-3) .  13.00  Apr  1,1994 

28  Parts: . 

1-42  . (869-022-00105-1) .  27.00  July  1,  1994 

43-end  . . .  (869-022-00106-0)  .  21.00  July  1  1994 

29  Parts: 

0-99  . (869-022-00107-8) .  21.00  July  1,  1994 

100-499  . (869-022-00108-6) .  9.50  July  1,  1994 

500-899  . (869-022-00109-4)  .  35.00  July  1,  1994 

900-1899  .  (869-022-00110-8)  ....  17.00  July  1.  1994 

1900-1910  (§§1901  1  to 

1910.999) .  (869-022-00111-6)  ..  33.00  July  1,  1994 

1910  (§§1910.1000  to 

end)  .  (869-022-00112-4)  .  21.00  July  1,  1994 

1911-1925  . (869-022-00113-2)....  26.00  July  1,  1994 

1926  . (869-022-00114-1)....  33.00  July  1,  1994 

1927-End . .  (869-022-00115-9)  ....  36.00  July  1,  1994 

30  Parts: 

1-199  . (869-022-00116-7)....  27.00  July  1,  1994 

200-699  . . . (869-022-00117-5)  .  19.00  July  1.  1994 

700-End  . (869-022-00118-3) .  27.00  July  1,  1994 

31  Parts: 

0-199  . (869-022-00119-1)  .  18.00  July  1,  1994 

200-End  . (869-022-00120-5)  .  30.00  July  1,  1994 

32  Parts: 

1-39,  Vol.  I .  15.00  2  July  1  1984 

1-39,  Vol.  II .  19.00  2  July  1,  1984 

1-39,  Vol.  Ill .  18.00  2  July  ij  984 

1-190  . (869-022-00121-3) .  31.00  July  1,  1994 

191-399  . (869-022-00122-1) .  36.00  July  1.  1994 

400-629  .  (869-022-00123-0)  .  26.00  July  1,  1994 

630-699  . (869-022-00124-8) .  14.00  sjuly  1,  1991 

700-799  . (869-022-00125-6)  .  21.00  July  1,  1994 

800-End  . (869-022-00126-4) .  22.00  July  1,  1994 

33  Parts: 

1-124  . (869-022-00127-2) .  20.00  July  1,  1994 

125-199  . (869-022-00128-1) .  26.00  July  1,  1994 

200-End  . (869-022-00129-9) .  24.00  July  1,  1994 

34  Pdrts! 

1-299  . . (869-022-00130-2) .  28.00  July  1,  1994 

300-399  . (869-022-00131-1) .  21.00  July  1.  1994 

400-End  . (869-022-00132-9) .  40.00  July  1.  1994 

35  . (869-022-00133-7) .  12.00  July  1,  1994 

36  Parts: 

1-199  . (869-022-00134-5) .  15.00  July  1,  1994 

200-End  . (869-022-00135-3) .  37.00  July  1,  1994 

37  .  (869-022-00136-1) .  20.00  July  1,  1994 

38  Parts: 

0-17  . (869-022-00137-0)  .  30.00  July  1,  1994 

18-End....; . (869-022-00138-8)  .  29.00  July  1,  1994 

39  . (869-022-00139-6)  .  16.00  July  1,  1994 

40  Parts: 

1-51  . (869-022-00140-0)  .  39.00  July  1,  1994 

52  . (869-022-00141-8)  .  39.00  July  1,  1994 

53-59  . (869-022-00142-6)  .  11.00  July  1,  1994 

60  . (869-022-00143-4)  .  36.00  July  1.  1994 

•61-80  . . (869-022-00144-2)....  41.00  July  1.  1994 

81-85  . (869-022-00145-1)  .  23.00  July  1,  1994 

86-99  . (869-019-00146-8) .  39.00  July  1,  1993 

100-149  . (869-022-00147-7) .  39.00  July  1,  1994 

150-189  . (869-022-00148-5)  .  24.00  July  1,  1994 

190-259  . (869-022-00149-3) .  18.00  July  1.  1994 

260-299  . (869-022-00150-7)  .  36.00  July  1,  1994 

300-399  . (869-022-00151-5) .  18.00  July  1,  1994 

400-424  . (869-022-00152-3) .  27.00  July  1,  1994 

425-699  . (869-019-00153-1) .  28.00  July  1,  1993 

700-789  . (869-022-00154-0) .  28.00  July  1,  1994 


Title 

stock  Number 

Price 

Revision  Date 

790-End  . ■  . 

(869-022-00155-8)  . 

.  27.00 

July  1  1994 

41  Chapters: 

1, 1-1  to  1-10 . 

..  13.00 

JJuly  1  1984 

1,1-11  to  Appendix,  2  (2  Reserved)  . 

..  13.00 

3  July  I  1984 

3-6 . 

..  14.00 

JJuly  1  1984 

7  . . 

..  6.00 

JJuly  1.  1984 

8  . 

..  4.50 

3  July  1,  1984 

9  . 

..  13.00 

3  July  1,  1984 

10-17  . 

9.50 

JJuly  1,  1984 

18,  Vol.  1,  Ports  1-5  . 

..  13.00 

3  July  1,  1984 

18.  Vol.  II.  Ports  6-19  . 

..  13.00 

JJuly  1  1984 

18.  Vol.  Ill,  Ports  20-52  .. 

.  13.00 

JJuly  1,  1984 

19-100  . 

.  13.00 

3  July  1  1984 

1-100  . . . 

(869-022-00156-6) . 

9.50 

July  1  1994 

101  . 

(869-022-00157-4)  . 

29.00 

July  1  1994 

102-200  . 

(869-022-00158-2) . 

15.00 

July  1,  1994 

201-End  . 

(869-022-00159-1)  . 

13.00 

July  1  1994 

42  Parts: 

•1-399  . 

(869-022-00160-4)  . 

24.00 

Oct  1  1994 

400-429  . 

(869-019-00161-1)  . 

25.00 

Oct  1,  1993 

430-End  . 

(869-019-00162-0)  . 

.  36.00 

Oct  1  1993 

43  Parts: 

1-999  . 

(869-019-00163-8)  . 

.  23.00 

Oct  1.  1993 

1000-3999  . 

(869-019-00164-6) . 

.  32.00 

Oct  1  1993 

4000-End . 

(869-019-00165-4) . 

.  14.00 

Oct  1.  1993 

44 . ; . 

(869-019-00166-2) . 

.  27.00 

Oct  1  1993 

45  Parts: 

1-199  . 

(869-019-00167-1)  . 

22.00 

Oct  1  1993 

200-499  . 

,  (869-019-00168-9) . 

..  15.00 

Oct  1,  1993 

500-1199  . 

,  (869-019-00169-7) . 

30.00 

Oct  1,  1993 

1200-End . 

(869-019-00170-1)  .... 

..  22.00 

Oct  1,  1993 

46  Parts: 

1-40  . 

(869-019-00171-9) . 

..  18.00 

Oct  1,  1993 

41-69  . 

.  (869-019-00172-7) . 

..  16.00 

Oct  1  1993 

70-89  . 

.(869-019-00173-5)  . 

8.50 

Oct.  1,  1993 

•90-139  . 

.(869-022-00174-4)  .... 

..  15.00 

Oct  1  1994 

140-155  . 

.(869-C19-00175-1)  .... 

..  12.00 

Oct  1,  1993 

156-165  . 

.(869-019-0017W))  ... 

..  17.00 

Oct  1.  1993 

166-199  . 

.(869-019-00177-8)  .... 

..  17.00 

Oct  1,  1993 

200-499  . 

.(869-019-00178-6)  .... 

..  20.00 

Oct  1,  1993 

500-End  . 

.(869-019-00179-4)  .... 

..  15.00 

Oct  1,  1993 

47  Parts: 

0-19  . 

.(869-019-00180-8)  ... 

..  24.00 

Oct  1.  1993 

20-39  . 

.(869-019-00181-6)  ... 

24.00 

Oct  1,  1993 

40-69  . 

.(869-019-00182-4)  ... 

..  14.00 

Oct  1,  1993 

70-79  . 

.(869-019-00183-2)  ... 

..  23.00 

Oct  1,  1993 

80-End  . 

.  (869-019-00184-1)  . 

..  26.00 

Oct  1  1993 

48  Chapters: 

1  (Parts  1-51)  . 

.(869-019-00185-9)  .. 

36.00 

Oct  1,  1993 

1  (Parts  52-99)  . 

.  (869-019-00186-7)  ... 

23.00 

Oct.  1.  1993 

2  (Parts  201-251) . 

.(869-019-00187-5)  .. 

16.00 

Oct  1,  1993 

2  (Parts  252-299) . 

.  (869-019-00188-3)  ... 

12.00 

Oct  1,  1993 

3-6 . 

.(869-019-00189-1)  ... 

23.00 

Oct.  1.  1993 

7-14  . 

.  (869-019-00190-5)  .... 

31.00 

Oct.  1,  1993 

15-28  . ^ . 

.  (869-019-00191-3)  .... 

31.00 

Oct.  1,  1993 

29-End  . 

.(869-019-00192-1)  .. 

17.00 

Oct  1,  1993 

49  Parts: 

1-99 . 

.  (869-019-00193-0)  .... 

23.00 

Oct  1.  1993 

100-177  . 

.  (869-019-00194-8)  .... 

30.00 

Oct.  1.  1993 

178-199  . 

.(869-019-00195-6)  ... 

.  20.00 

Oct.  1  1993 

200-399  . 

.  (869-019-00196-4)  .... 

.  27.00 

Oct.  1  1993 

400-999  . 

.  (869-019-00197-2)  .... 

.  33.00 

Oct  1.  1993 

1000-1199  . 

.  (869-019-00198-1)  .... 

18.00 

Oct  1,  1993 

1200-End . 

.(869-019-00199-9)  ... 

22.00 

Oct  1.  1993 

50  Parts: 

1 

1-199  . .  . . 

.  (869-019-00200-6)  .... 

20.00 

Oct  1  1993 

200-599  . 

.(869-019-00201-4)  ... 

.  21.00 

Oct  1  1993  I 

600-End  . 

.(869-019-00202-2)  ... 

22.00 

iDcf  1,  1993  : 

CFR  Index  and  Findings 

\ 

Aids . 

.  (869-022-00053-5)  , 

38.00 

Jan  1  1994  , 

VI 
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Title  Stock  Number 

Price 

Revision  Date 

Complete  1995  CFR  set  . 

.  883.00 

1995 

Microfiche  CFR  Edition 

Complete  set  (one-time  mailing) . 

.  188.00 

1992 

Complete  set  (one-time  mailing) . 

.  223.00 

1993 

Complete  set  (one-time  mailing) . 

.  244.00 

1994 

Subscription  (mailed  os  issued)  . 

.  264.00 

1995 

Individual  copies  . 

1.00 

1995 

’  Because  Title  3  is  on  annual  compHation.  this  votume  and  all  previous  volumes 
should  be  letained  as  o  permanent  reference  source 

*The  July  1  1985  edition  of  32  CFP  Parts  1-189  contains  a  note  only  lor 
Ports  1-39  inclusive  For  the  ful  text  of  the  Defense  Acquisition  Pegulotions 
m  Parts  1-39  consult  the  three  CFR  volumes  issued  as  of  July  1  1984,  containing 
those  parts. 

*The  July  1  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
lor  Chopteis  1  to  49  inclusive  For  the  full  text  of  procurement  regulations 
m  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  os  of  July  1 
1984  containing  those  chapters. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  Apr 
I  1990  to  Mar  31  1994  The  CFR  volume  issued  April  I  1990.  should  be 
reloined. 

^No  amendments  to  this  volume  weie  promulgated  during  the  period  July 
1  1991  to  June  30,  1994  The  CFR  volume  issued  July  1  1991  should  be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1  1993  to  December  31  1993  The  CFR  volume  issued  Jarxiory  1  1993,  should 
be  letained. 
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